r and  specificity  with which standing 13
7 pleaded reflects the concern of Harrington’s
counsel that standing with ho an important
threshold issus in the case. Yowever, even il
1o 13 held to have standing, the case might
nouetheless be dismissed on *potitical gues-
tion” grounds,
(3) Congressional Grant of Standing
to Sue

't seemns clear that if there Is to be ef-
fective control of domestic surveillance ac-
tivities of the CIA, standing to-sue will have
to be glven to individual citizens who have
been the targets of such activity,

An analogy can be made to military sur-
vefllance of civillan political activities!™ In
our view, the domestic surveillance activities
of the CIA, like those of the Army, exceeded
its statutory authority. Some of the reported
activicies such as warrantless electronic sur-
veillance would of course be unconstitu-
tional even if not contrary to statute, if they
involve domestic security. But the declslon

of the Supreme Court in Latrd v. Tatum, 081

U.8, 1 (1972), requiring » showing of direck

injury or the threat of imminent njury,

makes 1t difficult, Iif not lmpossible, cffec~

tlvely to control such surveillance activities

under present lawie ’ o
1t seems clear that 1f there Is to be ef-

The proposed Freedom Irom Surveillance
Act of 1973 (8. 2318, 93rd Congress, 1st ses-
sion) which would prohlbit surveillance by
the military, serves s an excellent model of

ne type of leglslation which appears to be
needed with respect to CIA activitles imping-
jnrg upon the rights of indlvidual citizens.
The propesed statute first sets forth a broad,
but nonsetheless precise, description of the

pronibited nctivitles and the penalties im-

posed and then narrowly describes the excep-
tions to the general rule,
Mew lazislation which would not only im-
pose sancilons ™ but woulad give targeted cit-
irens standing to ste is, therefore, clearly de-
sirable, Such persons should be granted the
following rights, at a minimum:
1. The right to bring a civil action for dam-
ages (Including punitive damages) and/or
I Or equitable relief regardless of the actual
! / amount of pecuntary damage suifered.

2. The right to recover attorneys’ fees if
Jplaintiff subatantlally prevails.
77 8. The right to bring suit in the district
where the violatlon occurs, where plaintiff
!r'e. ides or conducts his business, or in the
"District of Columbia: :

Other provisions which might be consid-
ered would be: giving any cnse brought, pur-
suant to the. stabute docket precedence and

v

reguiring the Govermment to answer the
| complaint within thirty days rather than

fety days!t The proposed Freedera Trom
Surveillance Act, supra, also Includes o pro-
vision authorlzing class actlons to enjoln
e by the military, and such a pro-
wild seem to be equally desirable in
» of the CLA. '

,In view of the trepidatton with
the courts have habitually dealt with

3 which

Sen relations, particularly where the CIA 15
‘oived, L5 might be desirable to include pro-
ions expressly granting the- lrial court

¥ ower to review in camers relevant docu-

. ments s to which a privilege is cluimed (this

g power is now granted under the Freedom of

Informaiion Act, as recently’ amended) and

making clear plaintlit's right to ascertain

tarough speedy and effeative discovery proce-
dures whether Improper domestle survell-

Hance has, In fact, occurred.

E. Stricter congressional oversight
As o result of dlsclosures concerning CTa
domestiec and forelgn activitzg, many bilis
wud resolntions have been Intraduced in Con-
gress todeline and,Himit the CIA’s funcijons,

=y

matters relating to national security nnd for- -
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to resirict its domestle operalions and to
provide for more effective congresslonal over~
sight over its forelgh political actlvities)

Tt 38 ensier to pgree in principle that ench

_ of these iy desirable than to put in statuiory

form @ clenr, workable applicatlon of the

principle. We will discuss below some of the

approaches presented.
(1) Dotnestic activities

A number of bills seek to climlnale do-
mestic survelllance operatlons, In &. 3767,
o23rd Cong.,
speclfically unsuthorized to: .

“(1) carry out, directly or indirectly, with-
in the TUnited States, elther on its own or in
cooperation or conjunction with any other
department, agency, organlzation, or individ-
wal any police or police type operation or
activity, sny law enforcement operation or
activity . . . ‘ N

In addition, the CLA would not be permit-
ted to: - .

#(2) participate, directly or indlrectly, in
illegal - nctivity within the United
States ’

Others (e.g, S. 2597 93rd Cong., 1st Sess.
[19731) create exceptions for “earrying on
within the United States sacbivities neces-
sary te support its foreign Intelligence
responsibilities,” This would ‘appear to pro-
ide a brosd loophole which would not ef-
fectively bar such acttvities as opening the
mall of Gella Abzyg while she was a practic-
ing attorney, and keeping counter-intelli-~
gence files on her activities and those of
three other members of Congress (see Point
118, supra). .

Some members -of the Comunittess prepar-
ing this report believe thalb such an excep-
tion would be appropriate 1f it were coupled
with o proviso that internal security func-
ons in support of forelgn intelligeuce ac-
tivities would bhe lmpermissible.

{2) Congressional Review of Forelgn Paotitical
Activitics: Prior Approval or Later Dis-
closure
The amendment to the Foreign Assistance

Act of 1961, enacted as Public Law $3--559,

Dec. 90, 1974, adding See. 663, requires only

a report by the President ng to CIA forelgn

operations "other than activitles intended

solely Tor obtaining nhecessary intelligence,”
to the appropriate cominittees of Congress,
including the Senate Foreign Telations and
the House Forelgn Relations Commitiees.

“Chis Act does nob, however, mandate rnuthor-

ization by Congress-or any committee.

Some of the proposed legislation goes Iar-
her. ILIR. 0511, O8rd Cong.,-1st Sess. (1073),
would prevent “covert” action without writ-
ten approval of an oversight commlttee of
Congress. *“‘Covert” action Js inadeguately
defined as being “the comraonly accepled
understanding of that term within the in-
telllyence community of the Federnl Govern-
ment.”

Tn ST, 16,008, 03rd Cong., 2d Sess. (14574},

!};mds are not to bz appropriated for incelli-

gence activitles unless such operatlons arc
suthorized by further leglslation. The ap-
pronch of this bill 15 to seb up u congressional
counctt which would have powers somewhna®
similar to the National Securlty Council, ‘The
Limitation Jmposed by requiring authioriza-
tion of intelligence operatious by legislation
enacted after the date of this Act would have
consequences perhaps unintended by the
drafesmen, 1t would appear that the CIA
cannot recetve funds for any actlvity unless
Congress as o whole so authorized by vote,
which would in effect Impair any secret op-
erations jncluding inteltigence-gathering.
(3) Compositlon aud Yowers aof Qbersight
Comnittees

Many different ;Lpprom:ﬁes have been sug-
pested as to the composition of n jolut com-
mittees to oversee the Agency's opevabtions.

2nd Sess, (1974), the CIA is
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Seunate, cach to be dividea among the two
parties (FLR. 16,903) ¢ another seeks twenty-
five members (S5, 1547, 9drd Cong., 2nd Sess.
[19741). ’

In HR. 16,905,
thorized to conduct coutinuing studies and
investigations of all security agencles, name-
1y, the CIA, ¥BI, Secreb Service, Defense In-
telligence Ageucy, the National Security
Agency and all other intelligence depart-
ments and agencles of the Federal Covern-
ment. -

OLher bills bave sought (1) detailed and
vepular reports to congressional cominittess
(JLR. 7596, 93rd Cong., 1st Sess. [1993]);
{2) increased powers of congressipnal com-
mlttees to obtain s a matter of law, further
fnlormation from the CLy (R 13,798, 93rd
Cong., 2nd Sess. [1074]) “"Cenlral Inteliigence
Agency Disclogsure Acl”™);'™ and (3) further
study and cerrelating of ioformation avail-
able to Congress relating to intelligence (S.
Con. Res. 23, 03rad Cong., 1st Sess. [1073)).

It is apparent that congresional oversight
hags many variations. Regular repoviing and
submission of a proposed budget to a cave~
fully organized joint commitiee representing
all segments of gcil_l_ggzas, should be a mini-

jHAR T . .
VI, RECOMMEN Dn‘mnsm))

1. Dégpive the present restrictitn of the

C1a to the foreign intellipence fleld aud de-

spite the prohibitton against its exevcising

any Internal security functions, its domestic

activitles—viewed as legltimate by the Agen-
cy-—as0 pervade our national lfe and soeiety
as to make such restriction and prohibition
almost meaningless. A revision of the Na«
tionael Security Act so as to define more pre-
cisely hothv the authority of, and the restric-
tions on, the Agency is plainly necessary.

Loegislation for this purpose referred to In
CIA Director WilHam 3. Colhy’s report to the
Senate Appropriations Cormnittee as acceph-
able to the CTA Is Inadeaguate. This legisla-
tlon would add the word “forelgn®” before the
word “Intelligence’” wherever 1t appears in the
Ack, and wonld add a prohibition agalnst
“any domestic intelligence operations or ac-
tivity” to the existing ban sgainst the exer-
cige of police, law-enforcement or internal
security funcilons, However, this prohibition
wortldt be Csupplemented”™ by an additional
proviso preserving for the CIA the right io
carry on within the United States any activ-
ity “in suppork of its fareign intelilgence re-
sponsibilivies, |9 It 1y ditbenlt to deter-
mine which of the domestic activities now
regavded by the CIA as nob prohibited even
though they nppear to involve internal secu-
rity tfunclions, would be curtaited woder such
& proviso, ’

It s recommended that new legistation
be formulaled, which would (o} earty de-
fine the teems “internal security operation™
TITA Tdomestic ntelligence operatlon’™ in ne-
cordance with Recommendations 2 mud 3
beltow, and (b} peonit no exceptions to the
ban on such operations by the CITA.

2. In Jight of recent testimeony about CIA
domestic agtivities, soeciul attention should
be piven in any new leglstation to the pro-
tection of First and Fowrth Amendment
rights of speeeh, asseciation and privacy. In
our view, QLA surveillance within the United
Shates of # s I3 Dot any employee
o thy CLA conslitutes on_ “internal secu-
LY IMAGLION” prescribed by its presant char-
ter. Ejpally unjawliel is the GIA's mointe-
nance and dissemination of information cot-
cernin y mdividualy in as couniry withh no
clear .0 direct_involvement with foreige
powers "Such CIA activities have @ serfous
potent:xl for infringement of ¥irst Amend-
racht diphits and are not nee ary to the
Apency 3 authorized objectives,

¥ additlon, the exemption of the CIA
from the restrictions comsatmma—inthe Tt -

o GIAROIPTT G0 42K 200FBAT0TB i en “or resiaint

the joint commitiese is au-.
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alien about whom records ave kept by o
federal azency may fuspect and make coples
of such records, request corrections, and add
to L records o stateraent of the ressons
for nis disagreement if the ageuncy refuses to
muee snuch corrections. Exceptions to the re-
[e
z-: correct thelr own records are made, fnter
clig, for (a) investigative material complled
by a law eunforcement agency; (h) inlorma-
tion specifically authorized by Executive or-
der to be kept secreb In the interest of na-
tional defense or foreign policy; and (c¢)
records maintained by the CIA. The totul
wm for any records kept by the CIA
utes o broad and unuecessary loophols
ich severely weakens the protection to in-
lividual privacy which the Act otherwise af-
fords. This exemption should be llited to
cases_where the CIA call (elNGistrak
the individual making
i@ﬁ\girect TOUNECTIOn With a forelgl power.
\- 3. the resEcmsianby placed UpoI the -
rector to protec inteillgeuce sources and
méthods from unauthorized  disclosure
shouid be eliminated. Mr. Helms and Mr.
Colny areagree—ns—te how the present pro-
vislon is to be interpreted, but however in-
terpretedd, the provislon has been used to
Jusiliz CIA domestle activity—such as the
Elisberz profile, the {nsertion of CLA agents
into domestlic “disstdent” groups, and CIA
{nvestigations within the Government of un-~

\/ authorized disclosures of classified intelli~

gence—which in our view conflicts with the
prohibition against the exercise by the CIa
of internal security functions., This domestic
activity Is premised on an overly broad defi-
nition of “intelligence’ WHRICH eNCOMPARsSES

1ok only CIA Ales and sources, but all Gov--

ernment documents and sources, Any pro-
tection of domestic sowrces wnd methods
other than routine safety measures which
Ay he necessary must be carrted out by the
F3LdWith regard to sources and methods
outside the United States, the autherity to
protect them s Implied as part of the
Agency's intelligence-gathering function.

4. Nelther the Natlional Security Act of
1947 nor the Central Intelltgence Act of 1949
contains any express authority for the CIA
to undertake foreign political operations. The

nendment to the Foreign Assistance Act
requiring the President promptly to report
such operation to the appropriate con-
: onal committees represents an attempt
to increase the CIA's accountability to Con-
zre35 for its overseas nctivities. Congress has
a constitutionally-based respounsibility as o
parsner with the Executive in the etablish-
ment of foreizn policy; the oversight com-

ittee should therefore consider any CIA
tical operation in the light of the foreign
llzy goals of Congress, If the committee
nbers find that a particular CIA aclbvity
¢ contlict with these goals, congressional

v stiionld be azcertained without revela-
of specific details Lo Congress rz a

In order for {he appropriate congressional
mittee to exercise its overslght responsis
iez efiectively under the 1074 amend-
1t to the FPoreign Assistance Ack, the Act
saonld be amended to require that the IPres-
20’y report on any propased forelgn potit-
activity be defined to fnelude a detatled
pronosed hudget to he followed at a later
r by an account of actual expenditures.
h o bndget could assist the committee
rs in aualyzing the seope and obh-
¢35 0f the proposed operations.

The funding process for the CIA i3
e, In that the annual budget Is dis-
< and voted upon only by one futelli-
ib-committes of the Appropriationg
tee In ecach house and is then di-
up by the cormmittee chairmen and
a7 in variows other appropriations
t thes Appropriationy Commlttee and
» Congress as a whole do not know when,

Iy

rrement of allowing indlviduals to inspect -
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much less whab total amount, they ars vob-
ing for the CIA budget, Ilowever, the Con~
stitution requlires that ab least the tobtal
budget must be separately and knowingly
approprinted by Congress, The Coustltution
further requives the lixecutlve to muke o reg«
ulae statement "ol account of all public
money spent; thus, the tolal sum actually
disbursed by the CIA should be published
in the Combined Statement, 7

The entire CIA budget should be reviewed
by the joint congressional commlttee re-
sponsible for CIA oversight. This comnlites
showld be equipped with an ndetjuate infor-
mation-gatherinyg stafl and with enough pro-
fessional accountants to allow it Lo perform.
meaningful budgetary revlew, and should
require regular and special reports frow
the CIA. Budget oversight by thls conunli~

Fhat ~teq should include serious study of Lhe-CIA'S
& request has o clear(fpr%f\x:lletm‘y corporations.

6. [Che leglslatlon reqguired to implement
th:/a,bove recommendatlons should confer
standing to sue on injured cltiZens, sucmas

those WHo hiave Deen the objects of surveil-

lance. The holding of the Supreme Court
in Laird v. Tatum to the effect that Govern-
nent surveillance does not in itself create

o chllling effect on First Amendment rights,

has diminished still further the likellhood

that o clélzen who has been the object of CIA
survelllancs would be accorded stonding un-
der current constitutional standavds, and has
augmented the need for a new statutory en-
actment. It should be understood, howsver,
that such leglhlab!on must not he interpreted
as detracting from any presently established
substantive rtghts, whether statutory or con-
stitutlonal, . .
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1080 (1943~48 Comp.). Seoa 11 Fed. Reg. 1337,
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*50-0.5.0. § 401 et seq.

I Reav Admiral Roscos I Hillenkoeter bhe-
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N 50 U.8.C. § 403(c) (1984); Walden, supra,
ab 73, -

250 U.S.C. § 403(e) (1964); Forp, DONOVAN
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of other governnment agencies wers author-
ized in Y050 to susvend any emplogee “when
deemed neeessary in the interest of national
security,” & U.S.C. §22-1 (1861), but the
bread authority grauted to the Director of
Cenlral Intellizence Is paralieled only by
that conferred upon the Secretary of Defense
with respact to employees of the National Se-
curity Agency, 50 U.8.C, § 833 (1984). Walden,
supra, ok T3,

¥ 50 U.S.C. § 403a~§ 403} (1984).. .

I ot § 4034,

I at § 403)J(D). .

B In-other words, the Director can spend
money from the CIA’s appropriations on his
personal voucher. The CIA is sald, howaver,
o have taken administrative measures
strictly to control 1ts expenditures and to
require o complete internal aceounting for
the use of all its funds, voueheced or un-
vouchered. Rausom, supra at n.2, at 81, 263,
n.5. See DurLes, THE CRAFT OF INDILLIGENCR
{New York, Harper & Row, 1963) at 259.
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fare operations,” Ifarry Rositzke, “America’s
Secret Opsrations: A Perspeetive,” 53 For-
eign Affairs 331, g1 (1975). Che CIA's real
rolw is thevefore spelled oun in a serics of
lop-secret NSE ireetives ("'NSCIDs™). Mar-
cieltt & Marks, supre, st 323, The fact 1Y
the Director participates In NSC meetis
suaggests thet the scope of Auency operatiors
nay be largely self-determined. Runson,,
supre atn.2, ot 82,
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v mva a mess. The baslo principte
iolltgence operations {3 derdabllity—to
Jate the President from responsibllity—

buck doesn't stop. with the responsible oftl«
clals i our governmend. Deninbility is the
enemy of sctountabliity.

A3 a result, it 1s possible to conclude that
the azencies are often oif on their own like
a Yrogus elephant.” Bub theve is a suspiclon
prssibly unjustitied that the rope was slipped
oft the elepunant by the Chlefl of the Park
Sorvice himsell. .

he truth s that
50 that it i3 too often trapossible to nucer-
tain the truth. Thb truth i that the system
is ununecceptable, ’

We have found examples tn whichh Pregi-
dents Liave used our lotelligence agencies to
secretly exceed thelr authority under the
law and the Constitution..

We have found cases In which the agen-
cles have, apparently on thelr own, exceeded
or violnted Presidential orders. The case ot

. the CrA's rallure to destroy its blological
weapons—the shellfish toxln—is a somall, bub
flustrasive, example.

- %e have found that the agencies have

- sougit Presidential authorization of Llegal

actions in which they were already engaged—

~the Huston Plan 13 a case in point.
It seems that the possibilities are endless.
And a3 Zar as I can tell, they all happened.
What cap be done about the problem ol
sccountability? What can be done to meeb
the problems L bave outlined? My auswers
are still tentative and are certainly subject
to revision as we go further in our invesbi-
gation, Bus I wanted to spell out some idens
in order to begin the dialogue on the kind
o! fundasmentsal changes that I believe are
reguired, - .
1 would suggest conslderation of the fol-

PN

Ihers have boen many suppestlons vo bake
such coverd. action—the overthrowing of
forelza povernments, all that sore of thing—
ous of the CIA, but to leave the covert col-
lection, or espionage joh, in the Agency. We
have been taking a close look at that, and
2 tranxly tmpractical. You really can’t araw
- » lina between csplonage and covert action.
People who will give you information and
bebruy tneir country In that manner will slso
do odd jobs for you luter on, if you wanb
some covert activity., Moreover, tho whole
‘apparafus of secrecy—safe liouses, secretb
~writing, clandestine contacis—is the same in
« both cased.
W would be fooling ourselves if we tried
_ to a2xer control over covect notlon ant ig-
i pored the fact that the sarne Xinds of things
are cdone under ditferent labels, such ag in-

. te(l{gence, or even more, covnterintelligeace,
X 237This whola covert
Yo n

IS ar fubellis
- e
_ gefice operations snould countabia
£5 0 0ol 1

Stata, W INOTITSOONSN these |
skt .
TToTps—the most recent of which is

the 10
Committee—that ars wsupposed to exsrcize
control but which, in reality, serve to Insu-
sats the mosb senlor oficinls and the Presi-
dent from accountavility. A new Cabineb-
12v£1 body, chaired by the Geeretary of State,

ign off on ul our ¢landestine activi-
wq), tncluding intell gence and conn-
reliizence, which at P ssent receivae no
siermatic high-level review. Accountabllity
Leenild replaco denlabillby—w 1leh was g naive
cnd unworkable concept aryway-—and seas
1 and sober judgments vould hopsfully
ce sackless nnd impractizal oues,
7 In the field, we have oy alke the Awell-
T0liy cespon iible for wll the

should
ties

v

o0
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T make Lt appear thab this {]fﬁip m&;&t'
V/dumg what it 18 dolng-—to X ng <} eo

the system is designed’

intelligence operatlons that ove golng on ILb
his cotntry. Offerwiss, we can exert all the
control weo like in Washington,

but we wlll

rgg,éé éu.o wiﬁﬂﬁ' &7&3 xéthA fﬁyﬁrﬁ%%m.our Constlt;um'ou. 1L ndditional

* Some .might argue that there are certaln
Ambnssadors who can’t be trusted with this
kind of luformation, Well, my view 1s thab

maybe this will lead to- n better class of

Ambassadors and end the practice ol usiog
our oversens posts for political payvofls,

AT belleve we muusk 1oake the budges {or
thase olandestine achivities come oub of the
tate Denal iy w
mment budgels sud be subject o sbtelch o
personal

tlons are truly essentint to our defensa Or
ouy diplomacy. - S

(5D believe we should consider reducing
our overseas complement of the clandesbine
ServICE RIS ALY Over Tho YAt feveral
years. Ibelieve these slobs should be traig-
forrad Lo the Foreign Servic oo so it con d9
w Dokter job of politleal and ceonomic re-

porting on an open hasis, All ngencfaa agree

that the primary And 1host veluable source
of intellligence, npart from our technlenl sys-
tems, comes from the Forsign Service. Yeb
_they are badly huamstrung Ly lack of per-

sonnel training and operating funds. X be~

‘lteve n special accounb for these . purposes -

‘musk be added to the State Departruent
budget. . '
(\Gyﬂ'his doesn't mean that we should abol-
ishthe Director of Central I!r%;_eﬂlgg_g&. Quite
the conbrary. L3 vole should b strengthensd.
Ile should conbinus WY TE3poASNIGIILTES as
the central point of anslysls for all Intel-
ligence informaticln and have greater -
thortty to manage the techndenl collection
programs, In additlon, he should be glven
bastc managerinl respousibilities .over the
budget of the intelligence community.
~Only in thnt way can our reguirements for
intelligence really e linked-up with the wiy
we gpand our money. As it stands now, there
is n tendency for each ngency to gob lts
snars of the pis and go off on its own, doing
what it knows how to do besh, regoydless
of what the regulrements ave of the gov-
ernment s o whole. This, in fact, was the
original rola for establishing s Director of

Central Tatolligence to serve us & central
point for anulyzing information atd for co-
ordination and management, )

(’fj 1 _baligve the Director of Central In-
telligency okso should Be piven nn expilclh
“Craegs Fo Keep the Uotigress Intormed of in-
folligence devalpp it 5 fE Tawy ualold. ror
g Congress 1o pray i TIgALTal tole i _the
:}}m%lm.; of nativnatl policy, it mash have o9
good Micraatio W TRE LReoutive.

3. SEEEABIISIC THA IIITEgIITY ™ 6f our na-
tionel inteiligence estimatbes, L belisve we
ust restors some version of the Board of
Watiounl wstimates, This board was aboftshed
by filchard Ni%od when he dldn’é ke the

news that he was getbing from the intelil- .

gence cotamunity. Tt was b hoprd of ecalnent
and highly quaslified intelligence analysts,
diplomats snd statesmen, who tried to coroe
to some wise and sober judgments on the
significance of our Intelligence information.

wWothing is more Important than Trpving
objective inteillgence. But oblectlve intelli~
zeuce requiiced oblective pasople, unfettered
by fears for their cargers nnd not susceptible
to White Xlouse or pavochial agency pres-
sure. We nead to reestablish o Doard that

C'v,i._\i); perform that function.

(97 The_inteliizence aunngcien should Do
tNEir Tules ciearly spelied out in law. Wo
feed to pass BETC Jows thab will abtach ¢
erlminal penalties to  violationa of tiheir
chartars or of other laws of the United States.
we hoave to make 1t as clear ng we phasibly
cint whab activitics nro permitted by these
pgoncies, LO._at make ik egually.clent.
that all ol tlvittes pra fochidden uniass
oxplipltly @

E

o,

ALY
LA

FPUU UIDUIYEGD - Ll VIET RORRRLGILIL UL UL YIRS
fmagine and tule out alt poasible actlvities
that could couflict with our principles and
authority ts
| X OO OEYT IO,

(10} Finally, we rlab establish an etfective
Congressional overslght mechanizm, I beliove
118 Tair to Say that 1f we nad done a bobter
job of oversight, we might hoave come lo
grips with. these problems a great deal ear-

lier, This oversight body, whether It be n

tolnt Committee or separate Comamlttees of

the two Housea of Congress, should be com- -

posed of representatives from the other Com-

-mibtlees responsible for these matters—armed
authorization. 'Chat way, we ¢an -~
hielp assure that secret intelligence opera--

Services, Forelgn Relations, Appropriations—
as well as several members (rawn ab large
from the two Houses, Membetship of the
Committee should rotate so thré the Com-
raittee does not become captive to tho intel-
ligence community, A critical aspect of this
oversight 1s that tixis Congressional Cow-
mittes be allowed access to all relovant in-
formation, The unwilingness to trust & duly~
constlbuted Congressional body with Infor-
mabion relatipg to the intelligence of the

[EV IR

Unlted States betrays the sama lack of trust - '

of tho democcsile process that led to the
abuss of the agencles by bturniag itheny
agalnst American cltlzens, ’ :

1 believe there is ho more Tateful set of -

declslons to be made by the Congress in the
fleld of forelgn affairs than those that will
be addresssd. by the Seoleet Comumittes and

wilmately by ihe Congress, No more fon-
- portant step towards recstablishing Ameri-

ea's erediblilty and. Amerlea's respect, and

therefore Amerlea’s power, can under offec- -

tlve controt and rccountabitity. .

Moreover, it 15 essential for the coatinua- "
tion of democratic support for our lnvelves

ment in forelgn affalrs, Only through the
most careftl safeguarding of our Hberties
will the Amerlean peoplo bgaln feel thab
thelr government deservey the trust so e5~

sontial for the conduct of an effective foreign -v

potley.

T am convinced that we can rebuild this :

trust only by ensuring that no one indwvld- -

sl can wbuse 1t. As Jaroes Iteston hag noted,
“wo have o aystera that we shrewdly designed
to be strong cuough for leadershlp, Wub in,

which power. was tiffuse enough to assure |

liberky.” Through the reforros I have sug-
gosted, and obthers that may also Do needed,
I hops we could help assure both continued
jendetship and continued Uberty. . .
But beyond these menslires ol Institutlonat
reform lio the ultimate guestions of whit

kind of Dresldent, what kind of forelgn polley

we ore bo have. Regardless of institutional
arrangements, 16 is very haxd for the men-
hors of the intelligency community—or any-

_one Rlse in the federal bureaucracy—rto suy
“no” to the President, And it is almost im--

possible 17 the President invokes tho impera-

{ives of foreign policy and natlonal security.

‘Go it comes back to our basic approach
to forsign polley. Will it be dominated by
fear and susplcton? Wil it be characterized
by ontsized ambltlon and an American solti-
tion to every problem? WL 1t be warped by
the Iusion that wolle we jealonsly control
onr own history tho history of others can
e maaipulated by a few dollars, 3 few guns
or » few llea?

Or will we approach the world with a more- .

open mind and f. MOTe Jenerous spleit? witt
our Ieaders leacn to live ith - deraocratic
tssent abt home and to neaph diversity lir our
deplings abrond? Wil we once again be the
foremost exaraple of liberty in the -world?

I hope so. I believe ik would restors o new
measurs of propertion and reafraint to oune
future forelgh polley.

Wwithout thils restraint, the cufire struc-
fure aud unigueness of OUr democracy Ny
be endangerecd, .

VWitlt ik, we whil enber our third cenbury of
democracy hetter enuipped bo mest the ehal-

kg .
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RECOMMENDATION (28)

Establishment of a Natlonal Security Revliew Committee
(NSRC) to conduct a broad review, under the direction of the
National Security Council principals, of the U.S. worldwide
" national security posture at the beginning of every new
Administration. The review should Ilnvolve the newly appointed
senior officials and draw upon the views- of the relevant '
departments. It should be directed by the President.and hlb
National Security Assistant.

FEX

" I see considerable merit in the concept of a Natlional
Security Review Committee with membership as desired by the
President, and would be prepared to provide such intelligence
inputs as would be of use to a NSRC in 1ts worldwide revnew
of the U 8. national security posture.

?u
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Recommendation (1)

=

Section 403 of the Nat10na1 Secur1ty Act of 1947 shoqu be
amended in the form.set forth in Appendix VI to this Report.
(Reproduced in full on following page. ) . These amendments, in
summary, would:

a. Make explicit that the CIA's actrv1t1es must he
related to foreign intelligence.

b. Clarify the responsibility of the CIA to protect ’
intelligence sources and methods from unauthorized
disclosure. (The Agency would be responsible for pzotect;ng
against unauthorized disclosures within the CIA, and it
would be responsible for providing guidance and technical
assistance ‘to other agency and department heads in -
pro»ect1ng against urauthorized d1sclcsures within their own '

agencies and departments.) .

c. Conf1rm publicly the CIA's ex1st7nq authority to
collect foreign intelligence from willing sources within the
United States, and, except ?s specified by the President in
a2 published Execut1ve Order; prohibit the CIA from :
collection efforts within the United States directed at
x . sscuring foreign intelligence from un&nowwng American

c1t12ens.

]The Executive Order authorized hy this statute. should recognize

that when the collection of foreign intelligence from persons

who are not United States citizens vesulis in the incidental o
acquisition of information from unknowing citizens, the Agency -
should be permitted to make appropriate use or disposition of

such iaformation. Such collection activities must be dirvectad

at foreign intelligence sources, and the involvement of American
citizers must be incidental.

5.

Approved For Release 2005/06/02 : CIA-RDP77M00144R001200050009-8



ol

Approved For Release 2005/06/02 : CIA-RDP77M00144R001200050009-8

P

Note: Appendix VI of the Commission Report provides:

* In Recommendation (1), the Cowniss1on proposes that
50 U.S.C. Section 403{d) be amended to read (Additions are
1ta11c1zed deletions are marked through)

(d) For the purpose of coordinating the fOﬁglgn
1nte11igence activities of the several government departments and
agencies in the interest of national security, it shall be the
duty of the (Central Intelligance) Agency, under the direction of
the National Security Council-- .

(1) to advise the National Security Council in matters
concerning such foreign 1nte1]1gence activities of the
governnent departments ts and agenc1es as relate ta nationa’l
security;™

(2) to make recommendations to the National Security
Council for the‘coordination of such forelgn intelligence
activities of the departments and agencies of the government
as relate to the national security;

(3) to collect, correlate and evaluate foreign
intelligence re]ating to the national security, and provide
for the appropriate dissemination of such foreign '

“intelligence within the government using where ap auproprwate ~

existing agencies and facilities:

Provided, that except as specified by the President in a

published Executive Order, in collecting fore1gn
intelligence from United States citizens in the United
States or 1ts possessions, the Agency must disclose 1o such
citizens that such 1nte111gence is being collected by tne

Agancy. - , A,
Provided further, that the Agency shall have no poTice,

subpoena, law enforcement pownrs or internal security
functions: . .

Provided further, that the departments and other
- agencies of tne government shall continue to collect,
evaluate, correlate and disseminate departwenta]
1ntﬂ111g°nce

§ -
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previded further, thet the Birecter of Lentral
IntelHgenee shatt be respensiple for protecting
intellieepes sotrees and metheds fremuntuthorized
dirsetosur;

P
(4) to perform, for the benefit of the existing
intelligence agencies, such additional foreign intelligence
services of common concern as the National Security Council
determines can be more efficiently accomplished centrallys;

(5) to perform such other functions and duties related
to foreign intelligence affecting the national security as
the National Security Council may from time to time direct.

(6) to be responsible for protecting sources and
rmethods of foreign intelligence from unauthorized .
disclosure. Witnin the United States, this responsibility
shall be limited (a) to Jawrul means used to protect against
disclosure by (i) present or former emnloyees, agents or
‘sourcas of the Agency or (ii) persons, or employees of .
persons or organizations, presently or formerly undar
contract witn the Agency or affiliated with 1it, and (b) to .
providing quidance and technical assistance to other -
: government departments and agencies performing intelligence
I -~ activities. , R e } '

& -
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Response

I fully concur in the recommendation of the Caommissian that
the National Security Act be amended to clarify the duties of the ’
Agency by inserting the word "foreign" before the wvord ‘
"intelligence" at appropriate places in the Act. In fact, this
suggestion first arose at my confirmation hearing in 1973.

I concur with the added provisions clarifying the Agency's -
role in the collection of foreign intelligence from US eitizens.

I have reservations about the proposal of the Comnission to
amend the Act to shift from the Director of Central Intelligence -
to the Central Intelligence Agency, responsibility for protecting
. intelligence sources and methods from unauthorized disclosure. .

_ The DCI, as head of the Intelligence Community, is well placed to
protect the Community's interest in sources and methods of "
foreign intelligence, but CIA is Tess well suited to cover these
matters as they affect other agencies. The proposed amendment
could be read to diminish the DCI's coordinating function in the
Intelligence Community. I believe the purpose of the Commission
in recowmending the change can be carried out by retaining some
 of the limitations in the proposed subparagraph (6) but assigning
the responsibility to the Director of Central Intelligence.

In addition, changing thelwording_from-"protectihg
intelligence sources and methods from unauthorized disclosure" to-
"protecting sources and- methods of foreign intelligence from
unauthorized disclosure" eliminates terminology which is well ,
recognized and for which there is judicial interpretation and L
precedent in several cases. * R oL e

I am also concerned that subparagraph (6} may not afford
sufficient authority to protect intelligence sources and methods.
information under the Freedom of Information Act. That Act’
exempts from its mandatory exposure provisions matters -
"specifically exempt from disclosure by statute." Appropriate
language should be included in subparagraph (6) to make clear
that that subparagraph is an exemption statute for Freedom of
Information purposes. : S ;

4

¥. -
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Recormendation (2}

The President should by Executive Order prohibit. the CIA
from the collection of information about the domestic activities
of United States citizens (whether by overt or covert means), the
evaluation, correlation, and dissemination of analyses or reports
about such activities, and the storage of such information, with
exceptions for the following categories of persons or activities:

_ a. Persons prasently or formerly affiliated, or being
considered for affiliation, with the CIA, dirvectly or
Cindirectly, or others who require clearance by the CIA to
receive c]assified information;

b. Persons or activities that pose a clear threat to
CIA facilities or persomel, provided that proper
coordination with the fBI is accomp11shed

t. Persons suspectpd of espionage.or other 111eqa1
activities relating to foreign intelligence, provided that
proper coordination with the FBI is accomplished.

d. Information which is received incidental to ,
appropriate CIA activities may be transmitted to an agency
with appropriate jurisdiction, 1nc1ud1ng Taw enforcement
agencies. : .

Collection of 1hf09mau1on from normaT Tibrary sources such
as newspapers, books, magazines and other such documents is not
to be affected by th1s order. ~ :

Information currently being maintained which is inconsistent
with the order should be destroyed at the conclusion of the
current congressional investigations or as. saon thereafter as -
permitted by taw. : -

Tha CIA should periodically screen its files and eliminate’

. all material inconsistent with the order

The ordar should be issued after consultation with the
National Security Colncil, the Attorney General, and the Director
of Central Intelligence. Any modification of the order would be
permitted only through publishad amendments.

Ao
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Response

I concur in this recommendation.

&~
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Recommendation (3)

The President should recommend to Congress the esfab11shwent
of a Joint Committee on Intelligence to assume the oversignt vole
currently played by the Armed Serv1ces Committees.

Response

-

As you know, I concur in this recommendation.

- - . - - - L
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Recormendation (4)

Congress should give careful consideration to the question
whether the budget of the CIA should not, at Teast to some
extent, be made public, particularly in.view of the_provisions of
Article I, Section 9, Clause 7 of the Constitution.

Rasponse

In the past I have taken the position that this question
should be resolved by the Congress but that I could not in good
~conscience recommend publication of all or part of the .
intelligence budget. I believe I must now recommend that the
Agency budget and certain classified intelligence programs of the-
Department of Defense remain fully classified and nonidentifiable.
I do this despite the recommendation of the Commission and its
reference to Article 1, Section 9, Clause 7, of the Constitution.-

With respect to the constitutiocnality of the present
procedure, a recent attempt to litigate this question did not
reach the substance; the litigant having been defeated on the

~issue of standing to sue. Richardson v. United States. .
418 U.S. 166 {1974). There is, however, considerable -historical
precedent for budget secrecy, going back to debates in the - .
Constitutional Convention, the use of a secret fund during the
administrations of Washington and Madison, and a secret
appropriations act in 1811. Congress most recently endorsed the
secrecy of intelligence budgets in June 1974 when the Senate - °
rejected an amendment to the Department of Defense Appropriations
Act of 1975 which would have required that the total budget figure
for intelligence purposes be made public. In addition, I believe
that present procedures are fully in accord with the Constitution. -
Agency appropriations are an integral part of appropriations made
by law and are reflected in the Treasury's Statement and AccCount

of Receipts and Expenditures in compliance with the cited
provisions of the Constitution.

T Money shall be drawn from the Treasury, but in Conseguence -

. of Appropriations made by Law; and a regular Statement and Account
of ihe Receipts and Expenditures of all public Money shall be
publisaad from time to time." :

. R
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On the merits of the quest1on as1de from the
const1tut1ona11ty, my belief that this budget should remwain secret
is based on the following: ‘

a. Public disclosure of Inte‘11gence Communwhy budget
data, or the budgets of the individual agencies which make
up the Intelligence Community, could provide potential
enemies with considerable insight into the nature and extent
of our activities.

b. Publication of part of the budget as suggested by
the Commission, would raise, in my view, extensive :

- congressional debate as to what matters were included and
what matters were not included in the puhlished totals,
leading to a rapid erosion of the secrecy of the p0r110n5 ‘
w1tnh31d. - _ .

c. The same question would immediately arise w1th
respact to the publication of the total CIA budget, a ioiai
.A00nnan1ty budget, or any other figure covering
"intalligence.” An immediate requirement would be Tev1ed ta
explain precisely which of our intelligence activities were
covared in the publishad total and which were not. As you
know, this is a difficult matter to determine within .
classified circles due to the difficulty of determining at
what point intelligence expenditures stop and cperational
exponthures bagin (the radar on a destroyer; tactical atr
reconnaissance on the battlefield; the reporting as '
- differentiated from the representat1ona? and othﬂr IUHCthﬂS
of attaches, foreign service officers; etc ). :

d. Publication of any single f1gure w1th,respect to
intelligence would, in my view, quickly initiate curiosity
and investigation by the press and others as to exactly how
the figure was arrived at and what its component elements
viere. This is suggested by the history of disclosure of AEC
budget materials and related information by both the i

- Executive Branch and the Congress.

e. Publication of any’ figure with respect to
intelligence will result in quest1ons and discussions of any
changes or trends developed in succeeding year Tigures. MAny = .
change in the basis on which the figure was computed or any -
change in its level will generate a demand Tor explanation
and tend to reveal tne details of the figure and programs
supported by it.

Thus, I must recommend that the CIA budget and certain other
highly sensitive_inteiligence programs remain classified and
nonidentitiable | STAT

?'
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Recommendation (8) = &

a. The Office of Deputy Director of Central Intelligence
should be reconstituted to provide for two such deputies, in
addition to the four. heads of the Agency's directorates. One
deputy would act as the administrative officer, freeing the
Director from day-to-day management duties. The other deputy
should be a military officer, serving the functions of fTastering
relations with military and providing the Agency with.technical
expertise on military intelligence requirements. )

b. The advice and consent.of the Senate should he required
for the appointment of each Deputy Director of Central
Intelligence. : '

Response

1 endorse this recommendation though I envision its
jmplementation in somewhat different fashion. With the :
establishmant of a Deputy Director charged specifically with CIA
managerent and representation responsibilities, the other
(military) Deputy could most effectively perform the functions
. ¢ited in the Cammission Report if he were primarily concernad
with management of those Intelligence Community responsibilities
given to me under the President's Tletter of November 1971. Thus,
I would propose that the existing position of Deputy to the DCI
for the Intelligence Community be the basis for defining the
responsibilities of the military Deputy Directar. Should
expected congressional consideration of the DCI's vole within the
Intelligence Community produce significant changes in. this role,
this recommendation will obviously be affected. While it mignt
" be undesirable to specify this in.legislation, I believe that the
Deputy Director principally concerned with management of CIA
should be both a civilian and a career Agency employee. This
last comment in no way reflects upon the high quality of the
military Deputy Directors who have served this Agency in the
past; it merely reflects the experience that such an outsider is
normally less able to conduct the detailed management of the
Agency contemplated by the Commission's recommendation than is a
career Agency employee. This 1is especially trus in the case in
which a career Agency employee has been the Director, as in such

-~

14
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situations there has been a natural tendency for management
decisions to be made by the Director rather than delegated to the
Deputy. CIA has, however, been exceedingly well served by the
high quality of a number of Deputy Directors of military _
background who have made a unique contribution in intelligence
matters for which they were particularly fitted as well as being
excellent helpers and independent advisors to the Divrector,
himself. :

15
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Recommendation (9)

a. The In§pector General should be upgraded to a status
equivalent to that of the deputy directors in charge of the four
directorates within the CIA. g : ‘

b. The Office of Inspector General should be staffed hy
outstanding, experienced officers from both inside and outside
the CIA, with ability to understand the various branches of the
Agency. ' : : :

-¢. The Inspector General's duties with respect to domestic
CIA activities should include periodic reviews of all offices
within the United States. He should examine each office for
compliance with CIA authority and regulations as - well as for the
effectiveness of their programs in implementing policy :
objectives. : . ' -

-

¢ - » - c
d. The Inspector General should investigate all reports .
from employees concerning possible violations of the CIA statute.

e. The Inspector General should bae given compiete-access to
all information in the CIA relevant to his reviews. ) :

£. An effective Inépector General's office will require a-
Jarger staff, more frequent reviews, and highly qualified ‘
parsonnel. ‘ : ‘ ' . -

' g. Inspector General reparts should be provided to the
National Security Council and the vecommendad executive oversight
" body. The Inspector General should have the authority, when he
deems it appropriate, after notifying the Director of Central
" Intelligance, to consult with the executive oversight body on any

CIA activity (see Recommendation 5).

-

Response

1 concur in this recommendation.

a. The status of the Inspector Genaral can be raised as
recommended, although I believe the other recommendations
mada by the Commission with respect Lo the functions of the
Inspector General are more fudamental. ce

- 16
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. b. The Office of the Inspector Genaral will be staffed
by officers of the types described, both from inside the
Agency and from outside the Agency.

c. The Inspector General will develop a program of
periodic review of all offices within the United States as
proposed.

d. The Inspector General wi11:investigate all reports
from employees concerning possible violations of the FIA

statute and other applicable laws.

e. The Inspector General will be given cohpTete access
by specific regulation to all information in CIA relevant ta -
his reviews. N : . .

-

£.. The Inspector General is now studying the
recommended expansion of his office and program and will
develop a specffi; proposal for consideralion. "

Inspector General reports will be made available to
tha NSC and the recommended executive oversight body, as
recemmended. _ SR

17
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Recommendatiaon (13).

a. The President should instruct the Director of Central
Intelligence that the CIA is not to engage again in domestic mail
openings except with express statutory authority in time of war.
(See also Recommendatiocn 23.)

b. The President should instruct the Director of Central
Intelligence that mail cover examinations are to be in compliance
with postal regulations, thay are to be undertaken only in
furtherance of the CIA's legitimate activities and then only on a
Timited and selected basis clearly involving matters of natianal

security.

Respanse

I concur in the intent of this recommendation, although in
form it is directed to the President rather than the Agency. It
js fully consistent with the instructions issued hy me on
29 August 1973 and will be reflected in internal Agency
regulations as well as instructions.

23
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Recommendation (21)°

The Commission endorsas legislation, drafted with
appropriate safeguards of the constitutional rights of alil
affected individuals, which would make it a criminal offense for
employees or former employees of the CIA willfully to divulge to
any unauthorized person classified information pertaining to
foreign intelligence or the collection thereof obtained during
the course of their employment.

Response

On 23 April 1975 I submitted to the Office of Management and .
Budget proposed legislation in 1ine with this recommendation. I
had submitted similar legislation in January 1974, which was not
introduced, and I have vigorously pursued the objectives of this
proposal with the Congress, the Department of Justice, and other

interested departments and agencies since that time. It has been

evident to this Agency for many years that existing criminal law
is inadequate and provides virtually no enforceable sanctions
against disclosure of intelligence sources and methods to
unauthorized persons. This is because to prosecute under
“existing law requires disclosure in open court of further
sensitive information as well as confirmation of the information
disclosed by the person being prosecuted. In very recent years,
with the Government's inability to prosecute +in well known cases
of disclosure by former emplayees, the need for improved criminal
legislation has bscome evident to many outside of the -
Intelligence Community. The legislation which I have proposad
meets, I balieve, all of the standards of this recommendation
including particularly safeguards for the consititutional rights
of all affected individuals. It would permit prosecution only of
persons authorized to possess the information disclosed or who
possessed it by virtue of an association with the Government. It
specifically precludes prosecution of newsman or other recipients
of information disclosed in violation of the taw. :
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Recommendation (22}

The CIA should not undertake physical surveiltlance {defined
as systematic observation) of Agency employees, cantractors or
related personnel within the United States without first
obtaining written approval of the Director of Central
Intelligence. '

Response

I concur in this recommendation, but note that the
requiremant for the Director's prior written approval woultd apply
to some activities by the Agancy which the Commission did not
find objectionable. These include surveillance of Agency
employeas 12 operational situations for their protection or to )
detect countersurveillance, surveillance of individuals who may
be carrying substantial sums of money, or surveillance during the
voutine investigations mentioned in the response o o .
Recommendation 18. Thus, I balieve that the intent of this
recormendation can best be met by adoption of detailed internal
procedures which define those situations in which pCI approval

“for surveillance is required and those in which authority can be
delegatad to the Director of Security ov other subordinate
levels. : : . oo
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Recommendation (23)

In the United States and its possessions, the CIA should not

intercept wire or oral communicationstor otherwise engage in
activities that would require a warrant #f conducted by a lTaw
enforcement agency. Responsibility for such activities belongs
with the FBI.

Response _ :

This recommendation suggests the prohibition within the US
and its possessions of two kinds of activity which raise
different consjderations.  The first is the interception of wire
or oral communications, and the second is “activities that wou'ld
require a warrant if conducted by a law enforcement agency.” ‘The
‘latter is understoad, to mean unauthorized entries onto premises
and all conduct other than the interception of wire or oral
communications which would amount to a search or seizure.

I concur in the recommendation that CIA nol engage in
nactivities that would require a warrant if conducted by a law -
enforcement agency." Since the Agency has no law enforcement
funciions, its use within the US of unauthorized entry or other
methods which amount to a search or seizure is beyond its Tegal
authority. Cases where the Agency's legitimate interests may
call for such activities are infrequent and should be handled by
the FBI upon CIA's request (see Recommendation 19). :

In regard to the recommendation that CIA be prohibited from
intercepting wire or oral communications within the US, I concur-
that responsibility for such activities belongs with the FBI. 1
recommend, however, that CIA be authorized to support such F8I
activity in cases involving foreign intelligence approved by the
Attorney General.

.1As defined in the Omnibus Crime Corntrol and Safe Streets Act;
18 U.S.C. Secs. 2510-20. -
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In regard to possible intercept of communications in the
course of equipmant testing or the training of oparators, see
response to Recommendation 28.
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Recommendation (24)'

The CIA should strictly adhazre to established 109&1
procedures governing access to federal income tax information.

-

Response

I concur in this recormendation. Agency regulations on .
liaison with the Internal Revenue Service will be revised to
clarify the limits and procedures in dealing with the %nrv1ce and
for obtaining income tax information.

3~
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Recommandation (27)

.

In accordance with its present guidelines, the CIA should
not again engage in the testing of drugs on unsuspecting persons.

Response

1 concuy in this recommendation, wivich reflects directives
issued by me on 29 August 1973. .
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Recommendation (28)

Testing of equipment for monitoring conversations should not
involva unsuspacting persons living within the United States.

-

Response

Yhile I endorse the intent of the Commission in making this
recommendation, I believe it is so simple in form as to pose.
serious difficulties as a guide for actual testing practice.
Many typaes of radio receivers for the callection of foreign
intelligence are daveloped and tested by the CIA, and our
personnel are trained in their operation. By their very nature,
these receivers are sensitive enough to monitor inadvertently
some US conversations in test situations and virtually nothing = .
can be done to prevent this. Adequate acceptance and suitability
testing of these systems requires that they be tested in .
realistic circumstances, and inevitably some conversations will .
be monitored, though no idantification is made of the ‘
participants. The building of large scale simulated
~communications systems for test purposes would be expensive and

impractical. K ..

In my view, the guidelines for testing of equipment in the
US established by us in August 1973 meet the purposes of the
Commission's recommendation and serva as a more realistic guide
to such activities. These provide that testing of intelligence
equipment may be undertaken in the United States provided that no
use of the information collected shall in any way abrogate the _
rights of US citizens as guaranteed under the Constitution of the-
United States. If it is essential to test equipment on an
Pmerican communications system or other establishment, this may
be done provided that no recordings of the material are retained
or examinad by any element other than the original test ~
engineers. In this context the original test engineers
constitute the engineers under contract to perform the tests and
the Agency technical officers supervising the activity.
Knowledge derived from the tests that relates to equipment
parformance but maintains anonymity of the data source may be
exchanged with ather elements of the Agency.
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Recommandation (29)

A civilian agency committea should be reestablished to
oversee the civilian uses of aerial intelligence photograpny in
order to avoid any concerns over the improper domestic use of a
CIA-developed system.

Response

1 concur in this recommendation and urge that it be
accomplished speedily. I should note here that-~-contrary to. the -
statement in the Commission's Report--a proposed agreement for
continuing support in this area of the Environmental Protection
Agency was not concluded because of that Agency's law enforcement -
responsibilities. : S .

-
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. INTRODUCTION

The Central Intelligence Agency, nlthough
created expressly for the purpose of gather-
tng and coordinating intelligence, has also
been used 28 a secret instrument of domestic
amnxt foretgn policy. Wlillam E. Colby, iMrector
of the CI\, stated in his January 15, 1973
repors to the Senate Appropriations Comrait-
tze that the domestle activitles of the CIA
have included the lasertion of agents into
“American dissident circles' in.the late 18960’s
end early 1970°s, and the compilation. of
dossters on about 10,000 American citizenas,
Alr, Colby statzd further that s “major”
fanction of the CIA was to undertake, when
directed, “covert foreign political. or para-
milisary operations.”

These activitlies have heen facilitated by
the extraordinacy statutory scheme under
which tha CIA operates. Lts. budget is ex-
empt from legislative review, a privilege
shared by no other federal agenoy, sand its
activities may be any that the National Secu-
rity Council directs, as long as they coun-
cern in some fashion ‘“the natlonal security.”

As the debate grows over the historical
role of the CIA, more guestions have been
posed concerning the statutory and constitu-
tional limifs of the CIA's. authority. The
purpese of this. report is. to respond to
these questions. The report will (1) sum-
murlze the creation and legal development of
the CILA, (2) discuss.tha CIA's domestic ac~
tivities. and thelr relatlon to the laws gov-
erning the Agency and to the Constitution,
{3) discuss the foreign activities of the
CIA and tne legisiatlve constitutional basig
Ior thess activities, (4) describe the present
Tunding srrangements of the Agency and
their legal basis, and (5) discuss possible
remeadies and make recominendations con-
cerning regulation of the CIA's nctivities in
the future.

I. CREATION AND LECGAL DEVELOPMENT OF THE
CENTRAL INTELLIGENCE AGENCY"

Pearl Harbor convinced the Unifed States
that the need for an intelligence organization
was imperativer On June 14, 1942 the Office
of Srirategic Services (05S) was: crented,
headed by Col. (later Major-General) Wil-
Ham J. Donovan, and throughout the war
1t gathered Intelligence and conducted activ-
itigs of u paramillitary nature in support of
the war eifort.? In 1944, Donovan prepared a
plan for President Roosevelt which would
establisn a central intelligence agency when
the war wng ended, bub the plan was gide-
tracked by the Joint Chiels of Stal, and the
033 was dishbunded on September 20, 1043,

On January 22, 1918, Tresident Truman by
Executive Order ¢ estabished the MNational In~
telligenea Authorlty (NIA), composed of the
Secretaries of State, Woar and Navy and o
personal vepnresentative of the Presidant,
Admiral William Leahy, for the purpose of
planning. developing and coordinating all
federal foreizn inteiligence activitles’ ‘The
operating nrm of the NIA was a new orga-
nization calied the Central Intelllgence
CGirous. to e statfed with personnel from the
Depanms= of the respsctive Secretaries®
‘The (youp was 1o e headed by o Director of
Central Iutelligence who was 0lso o non-vot-
ing member of the NIA,

‘The Central Intelligence Group was the
first formal central organization in American
history devoted to intelligence matbters, Ils
dutles included correlaling and evaluailng
intelligence relating to the national securtty,
disseminating ths. results thereof to Inter-
ested szovernment oflicials and coordinsting
the activitles of the intslligence agencies
througnoul the govermment. One of the first

Frootnotes ot end of article,

tasks. b undertook was. to furnish:. the: Presi-
dent withr & dally report of intelligence in-
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&8s than & year -alter the establishment
ol theCenkbral Inteiljgence Group,. the House
Comimlttes-on Milltary Affairs:1ssuedia report
recuommending that! instead. ol permliting
The-existence of the Gronp:to remain depend-
ent on: an. Executive: Order, the- Congress
ought to- enact. enabling legisiation. giving
the Group statutory anthority and providing
forlty funding directly through congressional
rppropriattons.® Accovdingly, the- National
Security Act of 1947.° in addition:to establish-
ing the Department of Defense: and.unifying
the armed services, oreafed the Natlonal
Securtty Council (NSC) and, under it, estab-
lished the Central Intelligence Agency. The
duties of the CIA were set. forth in five short
paragraphs, baged very closely on. the lan-
guage contained In the NIA. Executive Order.
These dutbies were generally: -

1. To advise the NSC. In. matters concern~
Ing such intelligence activities. of the gov-
ernment. departments and agencles.as related
to national securiby; :

2.. To make recommendations. ta the NGO
for the coordination. of such intslligences. ac-
tivitles;. . ’

3. To correlate. and evaluate Intelligence
relating to the national.security,. and to-pro-
vide- for the appropriate disseminstion. of
such. intelligence within. the governument,
provided that the CIA. was to have no potice,
subpoens, law-enforcemenk powers. or inter~
nal security functions;

4. To perform, for thhe benefit-of the
existing intelligence agencles, such addl-
tlona services of common concern.us the NSC
determined could be more efficiently accom-
plished centrally; and

5. To perform such other functions and
duties related to intelligence aftecting the
natlonal securlty as the NSC might from
time to time direct. (50 U.5.C. §403(d)).

By this legislation, the CIA was removed
from mllitary control and placed solely un-
der the direction of the NSC. Heading the
newly-formed CIA was a Director of Central
Intelligence appointed hy the President with
the advice and consent of the Senate.® The
authority conferred upon him under the law
was extensive, Subject to the recommends-
tions-of the NS and the approval of the
President, he was empowered to inspect nll
intelligence reluting to natlonal securlty
gathered by any agency of the govermment,
and sl departments werse (irected to make
avallable to him such intelligence gathered
by them “for correlation, evaluation and dis-
semination.’” i Internally, the Director was
empowered, in hls personal discretion and
notwithstanding any civil service statutes or
regulations, to terminate the employment of
any agency cmployee “‘whenever he shall
deem such bermination necesrary or advisable
in the interest of the United Siates.' 14

In 1949, even move specific powers were
conferred upon the Dlrector of the CIA by
the passage of the Centfral Intelligence
Agency Achtd This Act exempthed tho CIA
from all {ederal lawa which requlred the dis-
closure of the "“functlons, names, offictal
titles, salartes or numbers of personnel em-
ployed by the Agzency.” In addition, the Act
gave the Director powsr to spend roney
‘“without regard to the provisions of law and
regulations relating to the expenditare of
governn ent funds,” 5 and granted him the
extraordinary right to spend money slmply
by slgniag his name, “such expenditures to
bae sccouuted for solely on the cectlileate of
the Dire:tor without any further wccount-
ing therelor,” ¢ In widltion, the 1949 Act ol-
lowed the Ivirector; In collaboration with bthe
Attarney Genersl and the Commissioner of
Immigrat on, to admit up Lo 100 persons Into
the United States ench year. sscretly and
wlthout regmed to Imimigration gquoetas.sr

P IR WAVAT LY

Neither-of: the-foregoing Acts. provided any
expliclt. authority- for-the CIA to- conduck

(s QG AlL attempty to
%ﬁwgggmggl activities, t.heretoré), have

hade bo-rely: upon the general eateh-nll pro-
vislon: which mnakes it the- OrA's dubty “to
perform suclr other' functlon: and duties
relating ta intelligence #ifecting the national
security as-the NSC may from: time te #Hme
direct.” " Appavently retying upon this Pro-
viglon the-N3C, in 1948, is sald o have au-—
thorlzed the CIA:- to- conduet such special
operations, setting forth- only two- guidew
lines—-first, that the opevations be seeres and

second, that they be “plausably deniable™ -

by the Government* A seetlon was there-
upon: created: by President Truman within
the CYA- to conduct secrel poHticab operg-

tions* and Frank G. Wisner, & former 08S .

man, wag brought in from the State Depart-
ment to-head the section with the title of
Asslstant: Director of the-Ofiee of Policy Co-
ordination. In addition, the- Office of Speclat
Operattons wag- created to conduct sceret
activittes almed solely at gathering Intelii-
gence: The machlnery of hoth: offices was i
the CT4, bub control was shared with the
State Department and the Pentagow, On
January 4, 1931, the Offices of Policy Co-1
ordination and Speclal Operationy were .
merged. into the Directorate of Plansg,. and
thereafters the. CIA had sole coutrol. over
secvel operatlons of all types. Allen Dulles
wasg-1bs first Chief; Frank Wisner was Deputy
Chier 2 '
With its newly-formed Directorste of Plans
and ity Involvement in the Korean War, the
CIA expanded rapidly. From: less than 5,000
employees in 1950, It grew to. about 15,000, In
1955 not counting others recrulted specially
as conlract. employees and forelgn. agents,

During this. period, the Agency Is estimated -

to have spent well over une. billlon dollays
on its varfous overt and covert activities:
Although no information. is. publicly avali~
able, it is estimated that. the CIA. presently
has an authorlzed manpower of 18,500 and
an authorized budget of 750. mitlion dollars,=
and that approximately two-thirds. of. its
funds and manpower are used for covert ap-
erations and supporting. services, suchr ag
commuunlcations, loglsbics and trade- whien
relate to its eovert acbivitles

IL. DOMFESTIC ACTIVITIFS AND THEIR LEGAL. BASIS

A, Domestic Survelllance and I nfiltration

In December, 1074, 1t was reported that the
CIA had been engaged in considerable sur-
velllance of Amertean cliizens Inciunding the
opening of mall, tapping ot telephaones, phys-
ical break-ins and the malntenance of flles
on aboub 10,000 individuals® Wiliam E.
Colby, the Director of the CIA, conflimed to
the Scnate Appropriatons Commitiee thab
the domestle sctivities of the CIA had in-
ciuded: .

{1} The recruiting or insertion into “Amer-
tean dHssident. cireles™ of ah lewst 22 CTA
agents as part of two separate rograius by
the Ageney te monibor such activities in the
late 1960 axut carly 1970s.

(2) The ecstablishment of Mes by the
conatlerinleliigence unit on about 10,000 eit-
izens incloding members of Congress.

(1) The nuathorization by Richard ficlms
of the estublishinent of a unit nslde the
Ageacy’s  counderintelligence  division “to
took into- the: possibillty of foreign links to
Awericar dissident elements,'

{4y The conducting bebweern 1058 ona 1972
of “severa’ prograras” tosurvey streptilions-
Iy and eopen Lhe private mall of Amertean
cltizens who had correspondents. in certain
cammaunls i countries, -

As o resuld of these and similar revela-
tiong the Comestle netivities of the CIA are
currently odelng  Investignteds by w T-mnn
Commisslorn: appointed by President Pord @
and several congressionnl committees,

LB
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In-aklition to the CIA’s domestic survell-
lance of dissident political organizations, it is
also alleged fo have participated in other
kinds of domestic operations, These include
the funding of speclal unlversity programs,
such as MIT's Center For International Stud-
les, which was reported to have received
$300,000 in 1950 and additional financing -
til 19662 In 1967, following a sevies of dis-
closures, the C1IA and other government ngen-
cies adopted a stateinent of principles provid-
ing that “the fact of povernment research
support should always be acknowledged by
sponsor, university and vesearcher.” =

‘The CIA was also nlleged to have infilirated
tho Natlonal Student Assoclation and other
youth groups.s® Irom 1932 to 1866, the CIA
funnelled approximately $3.3 million to the
National Student Assoclation, providing in
some years up to.80% of its budget.® Sone of
the money was used for scholarships for stu-
dents from South Africa, Mozambigus and
Angole. None but the top officials of the Asso-
clatlon knew of the CIA connectlon, much
luss of the factk that CIA agents were posing as
students and infiuencing the pollcies of the
organization by srguing on issues involving
soclalism. At the sanie time some students
were recruited by the CIA to act as sples

- abroad, making dossiers on foreign student
leaders. |

The consequences prowing oub of the CIA's
relationship with the Watlonal Student Asso-
clation were succinclly analyzed by Profes-
sor Jerrold L. Walden:

“In the first place, the relationship consti-
tuted outright deception of the ruembership-
at-lerge, which knew nothing about the CIA's
afiliation with the NSA, aud thereby violated
thelr congtitutional right to freedom of asso-
clation. As one officer of the NSA ohserved
after evidence of the longstanding relatlon-
ship had come to light, ‘Ninebty pervcent of
them wouldn't have anything to do with the
organization if they’d known about the CIia
business bhefore they: joined. ¥Furthermore,
the fact that the CIA {inanced and influenced
the policies of the NSA abroad all bt makes
meatnngless the concept of a free and inde~
pendent student organization in internation-
al pfinirs,’ &

In 1967, after many of the CIA's domestic
activities had been disclosed, President John-
sont appolnted a committee to examine the
CIA's relationships with private organiza-
tions, The committee recommended unani-
rously, and the President adopted as na-
tional policy, that: “No federal agency shall
provide any covert financial assistance or
support, direct or indirect, to any of the na-
tion's educational or private voluntary orgs-
nizations.” & However, CIA support to many
domaesbic organizations npparently continued
until new ways to finance them could be de-
velopel® In some eases, such groups were
supported for many years by CIA “severance
paynents” =

T'ho Agency's covert activitles in respect to
private organizations aud the survelllance of
domestic potitical groups acknowledged in
Mr, Colby's January, 1075 testlmony raise
serions guestions as to the statutory bound-
aries of the CIA’s authority to operate with-
in the United States. The subsequenh sec~
tion will analyze these boundartes, as well
as the CTA's own conception of them as 52t

out in the statements of the Director of -

Ceutral Intelligence.
B. statutory Limitations Upon CTA Activitles
in the United States
The only express statutory limitation:
upon the activities of the CIA are thos:
found in Section 102(d)(3) of the Nutiona‘
Security Act of 1947 (50 U.S.C. 403[{Q]{3])
which provides that it shall be the duty ol
the Agency .
“(3) to correlate and evaluate intelllgence
relating to the natlonal securlty, and provide

for the approptlate dissemination of such
Intelligence within the Government using
where sppropriate existing ageuncies and fa-
cilitles: Prodided, That the Agency shall
have no police, subpoens, law-enforcement
powers, or internal-security functions . ...
And provided further, Thuab the Director of
the Central Intelligence shall be responsible
for protecting Intelligence sources and meth-
ods from unauthorized disclosure;”

‘Ihe language of the first proviso was de-
rlved from President Truman’s Executive Qr-
der of January 22, 1946, establishing the Cen~
tral Intelligence Group, the CIA's pradeces-
sor, which stated:

*4, No police, law enforcement, or internal
security functions shall be cxercised under
this directive.”

It was further provided: ’

"9, Nothing herein shull be construed to
authorlze the making of investigations in-
side the continental limits of fthe Unlled
States and its possessions, except as provided
by law and Presidential directives.”

The National Securlty Act of 1947 as orig-

" inally proposed in Senate Bill 7538 and House

Resolutlon 2310 (80th Congress, 1st Sesslon)

did not expressly state either the powers and
duties of the CIA or any limitetions thereon.
Instead, those bills in effect provided that
the CYA would assume the- responsibilttles
of the Central Intelligence Croup as set forth
in President Truman’s Direetlve. As finally
passed, however, the statute expressty adopt-
ed, generally verbatim, the powers and dutles
of the Agency and ltmitations thereon con-
talned In the Order.

That part of the proviso which states thnt
the CIA shall nave “no police, subpoena, {or)
law-enforcement powers” is clear, and no
serlous difference of opinion as to what iz
meant by that phrase appears to have arisen.
The term “Internl security functions,” how-
ever, has no well established meaning and s
nawhere deflined in the Aclh, Neonetholess,
there was no doubt in the minds of the sup-
porters of the National Securlty Act of 1047
that the Agency’s primary concern is with
foreign intelligence and that its activities In
this country were to be strictly limited to
those directly related to the correlation and
evaluation of such Intelligence.

Presldent Truman's Order dealt expressty
with “Federal foreign intelligence activities,™
and it was clear to General Vandenberg, the
Director of the Central Intelligence Group,
that the CIA in nssuming the responsihilities
of the Central Intelligence Group would
slmilarly  be involved only in  foreign
intelligence,

Thus, he testiiled In Senate hearings thab:

‘“The role of the Central Intelllgence Group
is to coordinate this collection of foreign
intelligence inforraation and avold wasteful
duplication ... s

“Oune final thought in connection with the
President’s directive: It includes an express
provision that no police,” law enforeement,
or Internal security [unctions shall be
exerclsed. These provisions are important, for
they draw the lines very shavply hetween the
CIG and the BL In addition, the prohibition
against pollee powers or internal securiky
functions will assure that {he Cenbral
Intelllgence Group can never become a
Gestapo or securlty police,” «»

The House also held hearings with regasd
to the proposed Natlonal Security Act of
1947, Dr. Vaunevar Bush, a wilness in sup-
port of the Act, when asked whether there
was pny danger that the CIA might become o
Gestapo, replied:

"I think there is no danger of that, The
bill provides eclearly that il 'is concerned
with intelligence outside of this counlry,
that 1t Is not coneerned with intelligence on
internal afralrs. , .. '

“We alrendy have, of cotvse, the ¥BY in this
couibry, concerned wlith inlernal malters,

e -
tlon with law enforcement internally,” i
Secralary of War Forrestal, also testitylng
in Invor of the Act, similarly satd: -

“Threr purposes of the Central Intelligence
Authorlby [sic] are limited definttely to pur-
poses outside of this country, excent the col-
tation of information gatheced by uther Gov-
ernment agencies.

“Regarding domestic operatious, the Fed-
eral Bureaw of Investigation Ix working at
all timnes ik collaboration whth General Van-
denberg. Ie relies upon them for domestic
activities.,” = :

Official recognition of these Hmitatlons has
also besn expressed by fop CIA officials. Tes-
titylug before the Senate Armed Services
Committee in January, 1975, former Divector
‘Richard Helms stated:

“It so happens that the word ‘*foreign’

does not appeat In the act. Yet there never

has heetr any question about the intent of
the Congress to confine the agency’s intelli-
gence function to forelgn matters. All the
divectors fromx the start—and R Colvy is
‘the cighth in tue succession—have ovperated
on the clenr understanding that tha abency’s
reason for being was to collect mtﬁ:u!gence
sbroad,™ 2 )

Willtam E. Colby, the present CTA Director,
reported that he approved a proposed amend-.
ment to the Netional Security Act of 1970
to .

. . oA the word ‘foreig” before the word
‘intelligence’ wherever it appears in the act,
to make crystal clear thab the sgency's pur-
pose and authority lie in the fleid of foreign
intelligence. .
© Therve is general agreement, therefore, that
the CIA’s primary concern is “foreign intelli-
gence’” and that it is to have no “internal
security functions.” What is not clear s the
exach meaning of those terins and the extent
lo which the CIA is or should be authorized
to operate domeastically. N .

We have found no source which defines the
term “inlernal security ftunctions™ as used ir
the Nallonal Security Act or even attampt:
a4 deflaition, £nd there is nothing in the
legislatlve history of the Act which provide:
any certainty os to exactly what Congres
Intended to prohibib, -

Somne limited assistance can be derived
from judicial usage of the terma in velabes
areas, In United States. v. United States Dis
frict Court, 407 U.S. 207 (1971) (the so
called “Kelih” case), the Supreme Cour
held that the Fourth Amendnmient prohiblt
wartantless electronle survelllanece in casc
involving “domestic seeurity,” o telm whie
tne Court used Interchangeably with “intex
nal security.” The Court spoke of the ur
culty of defining “the domestle security i
Lerest™ and the “inherent vaguensss of th
domestic security concept” and never pre
vided a complete definition, Yt dlg, howeve
judicate thad Insofar as the guestion relate
Lo clecbronic sarveillance, “domestle s
curily” was nob involved wheie the activ
ties were thoss of a forcign power or i
egents, whether within or without the cowr
try, aund, as o coroilary, thab “domesiic &
curity™ was iavolvad where the activiti
were those of American eitlzens who had
sigulficant eounection with a torelgn powe
its agents or agencies,

"The Keith. case notwithstandbyg, howewv
Messrs. kelms and Colby eppear € o ha
adopted o different definition of the ter
“Internal securiby’ bLased solely on wheth
ar not the intelllcence ncetivities arve co
ducted in this country. "Phus according
Mr. Itelms:

“. o « The FBE handles the counterintet
gence function instae owr shoves, The €
does the fob wbroad . ...,V
and os staled by Me. Eolby:

“Countevintelligence  acilivities

in t

" evuntry, for our internrl securkty, nre t

responsibility ol the PRI
“Iowever, the Nationuwl Secarlty Coun
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bcountex‘luwlugence outside  the Unlted

States ...
""?m Jimitatlons. on the CIA's puthority

to sct domestically have been confused by
its power to protect “Intelligence sources and
methods from unauthorized disclosure”
[§403(c) (3)]. The extent to which this is

used to justify domestlc operatlons ls re- .

flected in the one federal court opinlon in-
volving domestic CIA activities, In Heine v.
Rous, 261 ¥, Bupp. 570 (D. Md. 1966), vacated
and remanded. 399 F. 2d 785 (4th. Clr. 1968),
an empioyee of the CIA asserted a defense of
absolute privilege agalnst a charge of slan-
der, on the ground that he had been instruct-
ed by his CIA superior to warn the members
of an Estonian emigre group In, the United.
States tha$ plaintiff was. . Soviet agent and
that when he did so he was acting within
the scope of his employment and authority.

Plaintiif contended that the statements
made by defendant were anctions. beyond the
statutory power of the CIA because 50 U.s.C.
403(d) (3) provides that the Agency snall
have no Internal security functions. Plainulil
argued that agencies such as the FBI “must
desl with security matters srising. within
the borders of the United States.” The court
noted, howsver, that one of the functions
entrusted. to the CIA was the protection of
intelligence sources and methods; and. cited

the affidavit filed by Richard lHelms stating’

that the defendant had been instructed to la-
form the emigre group about the plalntid “to

protect the integrity of the Agency’s foreigh.

intelligence sources,” The court concluded (p.
T8)

"}c i35 reasonable that emigre groups from
nations behind the Iron Curtain would be
a valuable source of Intelligence information
as to what goes on in their old homeland.
The fact that the imwmediate intelligence
source is located In the United States does
not make it an “internal-securtty function,”
over which itne CIA has no authority. The
Court concluties that activities by the CIA
to protect its foreign intelligence sources lo~-
cated in the United States are within the
power grauted by Congress to the CIAM

In atterapting to define the appropriate
limits of CIA domestic activity, it is instrue-
tive to review the perimeters established by
the CIA itself, For that purpose, we set fortia
pelow an analysis of the public statements
of Measrs, Colby and Helms regarding per-
missible nctivivies of the CIA,

Domestic qctivities vicwed as permissible

by the CIA ’

1. Recruiting, screening, training and in-
vestigating employees.

2. Investigating Americans with whom the
CIA “auticipates some relatlonship—employ-
ment, confractual, informational or opera-
tlonal.” These include actual or potentlal
contacts of the Agency, consuittants and in-
dependent contractors, and individuals em-
pioyenl by contractors.,’’

3. Identifzing “indivtdusals who might bhe
of assiszance to agency intelligence opeva-
tions abroad.” ¥

4. “Interviewing Arcerican citizens  who
knowingly anad willingly shace their informa-
tion abour Ioreign subjects with thelr gov-
ernment,”

b, “Contracting for supplies essentilal to
foreign inteiligence operations.”

6. Contiracting with U.S. Industrial firms or
researct institutes for research anad develop-
ment o technleal intelligence devices and
enlistin: the capablliitles of the Amerlean sei-
entific, cchnleal and other research corn-
rauniries to assist in research and anwrlysis.
This Inc udes, In some cases, the establish-
ment of separate organizations ‘‘under o
cover sty of cornmerclal justitication,” o

7. Colle ting forelgn Intelligence from for-
elgners In the United States: developing re-
Intlonshlips with foreigners in the Untted

Foornotes ob end of nrtlcle,

States who mlght be ol asslstance to the col~
lection of intelligence abroad® .

8. Resettling foreign defectors who take up
residencs in the Unlted States 2

9. Establishing support structures in the

United States to permit CIA operations

alirond =
" 10, Providing training to forelgners in the
United Statesss

11. Carrying. on ostenslbly private com-
merclal. and funding activities to support
CIA operations, and o that connection nego-
tlating with cooperating United States busi-
ness flrms and others on private cover ar-
rongewents.#

12, Carrying on Investigations within the
Government of unauthortzed disclosures of
clagsified intelllgence

13. Protecting intelligence
methods within the Agency

14. Disseminating to responsible United
States agencles information on the foreign
nspects of the antl-war, youth and stmilar
movements, and thelr possible links to Amer-
ican counterparts; also supplylng informa-
tion to a Government committee on the
forelgn aspects of clvll disorders.s*

15. Passing on to the FBI "informatlion on
foreign connectlons with Americans”; advis-
ing the TBI ol “possible foreign links with
domesbic organizations™; providing st the
request of the ¥BI coverage of forelgn travel
of ¥BI suspects.® ’ .

16. Conéributing fo a “)oint effort™ to cover

sources and

domestic unrest by increasing its coverage.

of American students and others involved
with forelgn subversive elements while
travelling or llving abrouac st .

17. Passing the results of foreign intelli-
gence operations to appropriate U.S.. agencles
having a legltimate interest thereln, eg, ad-
vising the IF'BI of the imuminent arrival in the
U.S. of a foreign terrorist, advising the Drug
Enforcement Administration regarding de-
talls of the drug traflic and nppropriate au-
tnorities regarding the evaslon of U.S. export
controls, ete.™

18. Supplying eqquipment and “safe houses™
1o other government oftictals It to be used for
alegltimate purpose. ™
Domestic Aclivitles Viewed as Prohibited by

the CIA

1. Tdentifying and countering  foreigners
working within the Unlted States against our
internal security (thls, Mr. Colby says, is a.
function of the ¥BI).»

2. Helping to make policy regarding the
collectlon of intelligence on domestic groups.

3. Collecting, or providing the support nec-
essary for collecting, Intelllgence within the
United States on domestic groups.=

4, Collecting intelligence on U.8. cltlzens
abroad who do not appear to ho tnvolved
with the activities ol foerign governments or

. foreign institutions.w

VOMFSTIC ACTIVITIES OF THE CIA IN “CeAY AREA™

1. Preparing a psychologtcal profile on o
U.8. citizen such as Dantel Ellsberg.or

2, Providing covert asslstance to American
educational or voluntary organizations™ -

3. Inscrting agenta *Ilnte American dissi-
ent circles in order to establish their creden-
tials for operations abroad,”

4. Inserting ngents Inte American dlssldent
organisatlons to gather information relating
to plang for demonsltrutlons, pickets, pro-
tests or hreak-ins that might endanger CIA
personne!, faciitttes sndd information,™

5. Trabaing loeal police personnel.”t

6. Making o vulnerabillty study of a for-
eign ermabessy in Washington. ™

7. Swreptitious entry inte homes of cin-
ployees and former employees; physleal sur-

veillance ¢nd wlcetapping of some persons:

wlro were nob craployess or former cm-
ployees; opsning the mall of cttorney Bells
Abzug and other persons, and maintalning
counter-Inteftigence flles on her activitley
sud thode of Lhree other members. of Con-
£resy’?
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What conclusions cah,be drawn from the
foregolng 1listings and the statemnents of
Messrs, Uelms and Cotby? :

1. 7o the Agency, the term “forelgun Intolti~
frence™ means “Information casocinted with
toreign happeulngs™® or “intelligence per-
taining to foreign awreas and developments,” 35
Nonetheless, although in Mr, ¥elins' words,
“the agency’s reasow for being . . . [Is] to
collect intelligence aliroad,”? it is evident
from the activities lHsted above that much of
its work i1s done i thils country and that the
support structure in the United States which
the Agency belivves is necessary to carry out
its intelligence function. now permeabes our
national tife and soctety to a very substantial
extont. It s also apparent that the operation
ol such @ structure and the “need” to pro-
teel 3t have resulted in, and sérved as s fusti--
fication for, the Agenecy’s Intrusion iute
domestic areas only distuntly retated to the
field of foreign intelligence.

2. Tt i3 evident from the foregeoing tabula-
{100 of permissible and prohiblted powers, ag
well as other statemnsnts of Messrs, Helms
and Colby, that they have had no consisteny
and common understanding of the nctivities
prohlbited to the Agency by statube.

Haw is it thot the Agency has become in-
volved In “internal security™ matters; despite
its public position that subversive activities
carried on within the Uunited States, whetlher
by a forveign power or an American citlven;
are not within tts jurisdiction?

One answer is that even though the
Agency appears to have developed its owne
working definltions of “internal securlty:
Iunctions,” the lack of a statutery defini-
tlon permits the Agency to adjust Lis mean«
ing or to carve eut. exceptions te it to. fit
the circumstances. As experlenca has shown,.
this is particularly Hkely to occur when. the
Agency is under presstire from others. In the
Executive BLranch to provide Information.
or asgistance or when the. Agency helieves.
one of its netlvities requires “protection.”

Another answer in many csses seems to-
be thab in the Agency's view, the respon-
sibility put upon the Director hy the Na-
tlonal Security Act to protect “futelligence”
sources aud methods from unauthorized
disclosure constitutes suthority to protect
not only CIA files and sources, but all gov-
ernment docurnents and sources. There is. .
no leglslative history regarding Congress”
intention in glving the Director thls respoa-
sibllity. Tveny Mr. Helms and Mr. Colby
appear not to agree as to the interpreva-
tion of the provislon.” However Interpreted,. -
the provision hra been used to justify CIa
domestic activity which iy our view involves.
the exerclse by the UTA of Internat security
funetlons, and thus to pulllly the statutory
prohlbition againsk such activity ™
¥iE, FOREIGN INVOIVAMENTS AND TIHER LRGAL.

AND CONSFIITUTKLNAL wa3Es
A, Forcign activities

Thut the Centrar Iotelligence Agency
conduets  disruptive  polltical  operations
abroad that are not direcily related to. the
gatherlimg of Informution 13 not spnted.
CrA Dirvector Willtawn B, Cotby, i hls Jan-
nary 15, 1978 report to ine Senats Appro-
priations Commltias, deseribed the thicd of
the CIA's “three major functions™ as being

“To condact clandestine operations to cot-
tect forelign {ntelllgence, caxry out conutber-
intelligence responsinilities abrowd, and un-
dertake-—chen diretced---covert foreign po-
liticul or paramilitery operstion” (K-
phasls addeg) ™

One stel partiamentacy operatinog was the
armed-invasion of Cuba ab the Bay of Plgs by
nosmall rnny organtzed paid and cgutpped
by the CIA in April, 19612 Auother was the
war tn Lisos, where from 1963 to 1993 the CTA
with finonctal asststance frova AUD ondt the
Derense Deparbiuent, paid, equipped saxt G-
rected s armetl oreo of rregulurs <o fight.
the Pathet Lao and North Vietnwamess Com-
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munists in Laos In flscal 1973 the United
States spent $353 million on military activi-
ties in Laost* In discussing these involve-
ments Mr. Colby has cmphasized that they
were directed by the National Security Coun-
cil ¥ and that the appropriate congressional
cominitters were informed of the war In
Lnos s However Senator Symington, Chalr-

man of the Senate Armed Services Commit~

tee, has stated that he was nob informed
until long after the fact® And Senator
Eilender, then & member of the Senate
Appropriations Intelligence Subcommittee
charged with CIA oversignt, stated In 1971
that he had not been informed of CIA plans
to spend money on an army of 36,000 In
Loos

‘ihe CIA has also acknowledged its covert
political operatious in Chile. In September,
1074 Representative Harrington made public
the substance of testunouny by Mr. Colby to
the Iatelligence Subcorunittee of the House
Armed Services Committee regarding political
ectivities in Chile by the CIA from 1970 to

1973.77 According to this account, the Wixon

Administration authorized a total of 88 mil-
jion for expenditure on such activities as
campaigns of anti-Allende candidates, sub-
sidy of an antl-Allende newshaper, purchase
of & radio statlon and other projects, al-
though o lesser amount was actually dis-

bursed.ss President Ford subsequently stated’

that the covert funds had been spent in Chile
to “preserve opposition political parties,” but
said that he would take no position on
whether such CIA activities were permitted
by internationsl law.®

R. Statutory framework for ClA covert

political operutions

sarlous questions have been raisad regard-
ing the legal justification for and the politi-
cal wisdom of the CIA's foreign political
operations, Since this report is concerned
golely with the constitutional and statutory
jmsuss affscting the CIA, it will not focus on
any of the political issues but rather will be
jirmited to n review of the legal authority
upon which the CIA's foreign covert opera-
tlons nre said to be hased.

Prior to the passage of the Forelgn Assist-

enics Act of 1974 which was signed into law
on December 31, foreign covert operations
not directly linked to the gathering of intel-
ligence were justified unader the fifth and
125t of the dubies established for the CIA un-
der the Natlonal Securlty Act of 1947, Pur-
suant to thab proviston it was the CIA’s duty
+to perform such other functions and duties
rela‘ed to itntelligence wifecting the national
szeurlty as the National Security Councll may
from titme to time direct.’ ™ Richard Helms,
while Director of the CIA, took this approach
in a speech deliversd on April 14, 1971 In
which he said that the language ot this
o “was designed to enable us to con-
sucn forelgn sctivities as the natlonal
Ament may ind it convenient to nssign
o o ‘sectet service’
Director Coloy nlso implied as much in his
inatlon hearings when he referred to
thant provision as “the authority under which
& lot of the Agency's uctivities ore cou-
ducterd.” 2

Tpon careful analysis of the provision’
language, however, the interpretation for-
warded by Messrs, Helms and Colby does nob
appaar to be warranted., Not only must the
tgener functions and dutlzs’” bz “related to
intelligenee,” they must 21s0 be performed
unly upon the direction of the National Se-
[« Gouncil. The authority of the Nattonal
Securiiy Council is therefore 1he key issue
end the Hmitations upon the NSC's author-
1ry are clear. The NSC is not an action agen-
¢y, 1is primary functlon is—
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. securlby 50 as ‘tc; ellz{ble the militaxy serviced

and the other departments and sgencles of
the Government to cooperate more effectively

in mattevs involving the national securlty.” .

(Emphasls ndded) =
The NSC was also given certain “additional
functions,” none of which gave it any move

operatlonal responsibility than its primary’

function, These additional functions were—

(a) to perform “such other functions as
the President may direct, for the purpose ol
more effectively coordinaling the policies and
functions of the departments and agencles
of the Government reiating to the nationat
security .. 0% %

(b) “to-assess and appraise the ovjectives,
commitments, nnd risks of the Unlted States
in relation to our actual aud potential mill-
tary power, in the interest of national secu-~
rity, for the purpose of making recommenda-
tions to the President la counection there-
with'': o .

(c) “'to consider policles on matters of cont~
mon Interest to the departments snd agen-
cles of the Govermment concerneed with the
national securlty, and to make recommenda-
tions to the President in connection there-
with; « and ' "

{(d) “to make such recommendations, end
such other reports to the Presldent as it
deems appropriate or as the President may
régulre.” * (Elmphns‘\s ad:dled)

The powers glven to the Nationul Security
Council by Congress, therefore, were either
of an advisory nature or were related to the
coordinstion of policles and functions of the
other agencles in the nationsl securlty avea,
Nowhero 1s the NSC directly given the power

to conduct political operatlons. It is there~

fore difficult to maintain thab the CIA can
define its covert nctivities as a delegation of
power from the Wational Security Council,
since the NSC hus no such power to dele-
gate. :

It is nlso interesting to note that in the
provision of the National Security Act of 1947
headed “Protectlon of Nature of Agency's
Functions,” which section exempts the CIA
from the provisions of any law rvequiring the
publication or disclosure of organizulional
information, justification for the exemption
is based solely upon “the interests of the
securlty of the foreign intelligence activities
of tho United States” and the protection of
“intelligence sources and methods from un-
authorized disclosure.” ® This means either
that monintelligence covert activities were
not contemplated by Congress or thak such
activities were not intended to be exempted
from the disclosure laws” an interpretation
which is unlikely since it.-would render any
such activities Ineffective.

On o more general level, the CIA’s covert
wotlvities not directly related to the gather-
ing of Intejligence are in some instances in-
consistent with-its basic purpose, that of
gathering sufficlently detalted and accurate
information to cnable cur CGovernment to
formulate foreign policy. To the extent thab
the CGIA's activitles conflict with rather thau
nssist in the formulation of foreign pollcy,
congresslonal purpose would appear to have
been thwarted,

rrof. Jerrold L. Walden has concluded
as the result of a detuiled analysis of the
congressionual debates establishing ihe CITA
that “at no place In the legislative history
of the C.IL.A. Is it appevent that Congress
intended the Agency to ¢ ngage in subliminal
warfare, The CIA. wos ouberd as heing ex-
clusively an intelligeace coovtlinating body,
and 1t was created as suct.” 1™ Walden poluts
out that what few reco.amendations there
were that such actiyitles be allowed were
not sdopted ™ Other parsicipants [avorable
to such operations explicitly acknowtedged
thelr exclusion from the coverage of the

July 31

gence agency wr;rkln'g without mmcuon«b;

our armed services, with full authority m-
operation procedures,’” he recognlzed that:’

it was “impossible 1o incorporate such

R TP 3 .

gence gathering purposess only Is also re-
flected in the relevant Iouse and Senato
comrlittee reports. Accovding to one Ilouse
report bhe CIA was crerted in order that. the
National Security Council “in s delibera-
tlons and advice to the Presldent, may have
avallable adeguate Information,” the CIA
to “furnish such information.” ' The Sen-
ate Armed Services Committee’s report seb
oub in its statement of hasic objectives that
., . we must make certaln . . . that a cen-
tral intelligence agency colleets and analyzes
that mass of Information without which the

broad authority in the bill now before us

That the CIA was Ilntended for lntelli—‘

Goysrnment cannot elther maintain peace ™ -

or wage war successfully . . .3 Nowhers
in any report is any reference made to ac-

tivities other than those of an InteMigbnce- .

gathering nature.

Ironlcally, the only clear congressional atu--

thorization for the CIA to eénduet covert

activities resulted from au attempt to Hmit

those activities. This authorization is con- ..

tained In Sectlon 663 of the recently enacted
Foreign Assistance Act of 1974 which amends
the Foreign Assistance Act of 1961 to add the
following new section: - -

. “Sec, 663, Limitation on Intelligence Ae- -
tivities.—(a) No funds appropriated under’

.tho authority of this or any other Act may -

be expended by or on behalf of the Central
Tutelligence Agency for operations in foreign
countrles, other than activikies intended
solely for obtainlng mecessary intelligence,
unless and untii the President finds that
cach such operation 1s Jmportant to the na-
tionaul securlty of the United States and re-
ports, in a timely fashion, a description aund
scope of such operation to the appropriate

commitiees of the Congress, including the --

Committee on Forelgn Relations of the
Unlted Staies Senate and the Comnmittes on
Forelgn Aifairs of the United States Fouse
of Representatives. {emphasis added}

“(b) The provisions of subsection (&) of
this section shall not apply daring militavy -

operations Initiated by the United States
under a declarabion of war approved by the

President under the War Powers Resolu--

tion w1 .

Under this provision no covert activity la- -

permitted until (a) the President makes &

finding that such an operation is Smportant -

to the nabional seeurtty of the United
States, and (b) the President reports “ln 8
timely fashion™ to the appropriate congres-

stonal commitice. Waile this provision makes -

i elear thatb such o Yresidential finding and
repart ls a prerequisite to any CLA covert
eperatton, it provides no guldance as to what
the report should contain. ;

As witl be shown In greater detail in & sub-
sequent sectlon, both Congress. and  the
Ixecutive have counstitutionally-based ve-
sponsibilivles in the eatablishment of foreigh
policy. Cougressional supervisionn of CIA
foreign politlcal nctivities is possible ounly if
Congress fs sutfieiently informed; the reporh
reguired under the Forelgn Assistant Act
of 1974 could provide th: necessary infor-
raelion.

‘o assure the usefulness of the repork,
however, further guidetine . should be estab-
lished by Congress, such. 15 w seb of busic
questions te be answered 2y encht such ve-
port. Ab s minimum, Corgress should re-
gitire Jeyistatively that eacy such repork be
accompanled by s proposed budgeb to be rol-

towed np, as promptly as po. sible, by a state-

ment of Lhe funds setaally sxpended for the
opevilton, 'The proptsed budget would give

__"'I'g advise tno ASISIEEU LR neBCT L o . - ) o o BEODe .
tne integration #ﬁrkbeshg E:Qﬁgé 3331(%925&?6521%; %Rmm@ﬂ ﬂq.‘ROgg’g?]ng‘Qgg_g‘ en of the scope of Lhe

military policies relating to the nattonal

Footnotes ut end of artlcle,

ate lead
Ing to eunctment of the 1947 law that while
e clenrly wanted “an independent intelli-

enabling them to locus
inore clearly on the plan, aud the follow-up
budget weould aserve as a cheek on the ac-



curacy of the inltial report, Such a. Teguire-
roent would be a loglceul Flm,

663, the baslec concern ()Ale/ ich ls the ex-

pendisure of funds by the CIA.

B. Impuxitvon of substantive standards in
foreign political activities

Professor Stanley Pubtterman suggeats that
if the CIA is to be allowed to continue to
conduct political activitles abresd, soms
standards should be established to place lim-
its on these activities. Putterman, Zoward
Legislative Control of the CIA, & Int')l Law
& Pol. 431, 446 (1971). For example, Profes-
sor Putterman urges that the CIA *should
never torture holders of information, or, at
least short of o war slituation, engage in
political assassination.” Others, Including
Rep. DMichael Harrington, have suggzested

that the CIA should he limited to gathering.

intelligence, purportedly the intentlon of
Congress in 1947 In establishing the Agency,
and prohibited from conducting any clan-
destine political actlvitlesir
Establishment of standards is related to
thie basic guestion of whai role the United
States should play in international affairs—
i.e., should a nation engage in espionage and
undeciared wars—and of what role Congress
should play vis-a-vis the President in direct-
ing the foreign affairs of our country,
These Issues can be raised but not an-
sweved within the scope of this report. How-
- ever, they are appropriate, and indeed vital,
for congressional consideration,

C, Internutional law

In order to assess whether or not the ac~
tivities of the CIA have violiated international
law, one rust recognize that international
law itsell Is a continually cvolving area. As
one commentator has explained, “the em-
phasis natlons currently place oun political
and ideological warfare has, as o matter of
necessity, resulted in the creabtion of new
forms of ‘Indirect’ or ‘subverstive’ intelligence
that are not amenable to tradittonal criteria
and definitions [of international law].” Com-
ment, The Dominican Crisis, 4 Duguesue

Tnlv. L.R. 547, 55358 {1965-6).

) It has been urged that direct milltary
intervention, such as the Bay of Pigs inci-
dant in 1981, is clearly an interference in
the internal affairs of another state. I'ried-
man, United States Policy and the Crisis
of Internctional Luw, 59 AJIXL. 857, 883
(19065). It has also been argued that inter-
nationat law precludes.the more indirect CIA
operations, such as the alleged funding and
otirer gssistance provided various political
groups in Latin America,'™ Professor Quincy
Vrignt suggests that as a basic proposition
of 1r'*‘~rndticmal law, every state has the
rizhit to enact within its territory any legls-
latiemr whatever (except an a.brldgment of
diploratic immunities), and that such legis-
l1ation must be respected by other states In
time. of peace. He therefore coucludes that
all 23pionaze activities nuthorized hy a gov-
ernment vwhich violate the iaternal law of
the target country (which would presumahly
Ineluade nhirlthary, viots, and disruptive activ-
dong with murder, theft and other vie-
st netions) are in vielation of international
The Pueblo Seizure, Fuacks, Law, Policy,
Am. Soc. Int. L.2, ot 8-9 (1989), The
=al Decloration of TTuman Rights and
nants also contain standards whiech
= to the cltizens of all states the
A ntal right of self-determination and
the right to govern their own afiairs.

On the olher hand, it has een asserted
that since the cornmunist counirtes take the

sition that wars of ‘“nations1 liberation”
are valld under international .w, see Reis-
raan, Irivate Armies in a Globel War System:
Prolo'jﬂ-’ to decision 14 Vo, It Law 1 at
-3 (1’1"’3) the actlons taken by the West to
i ite, counteract and otherwlse pre-
nea comtunist activities arior to the

'vvn.mfe» at end of arvticle.
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full outbreak of war are lawful elther as
Release2006/06/02:-Ck
wise!™ As Sitnte Departinent Legal - Advisor
Leouard Meeker sbated with regard to Unlted

States intervention h.\ the Dominlcan Re-

publie:

... [R]ellance on absolutes for Judging
.n.nd evu\uurmﬂ' the events of our time i3 artt-
flctal, . . . bluck and white anloue are inade-
quate to portray the actuality of a particular
sitution In world politics, and . . . funda-
mentalist vlews on the nature of interna-
tional legal obligations ave not very useful
as o means to achleving practical and just
solutions to «difficult political, ecouomic,
and social problems. . . . It does not secem to
me that law and other human institutions
snould be treated as sbhstract imperaiives
which must b2 followed for the sake of
obeisance to some supernatural power or for
the sake of some supposed symmetbry that is
enjoined upon the human race by external
forces. Rather, it seems to me that law and
other Instltutions of soclely should be seen
at dellberate and hopefully rational efforts
to order the lives of human communities—
from small to great-—in such a way as to
permlt realization by all members of & com-
‘munity of the full range of whatever crea-
tive powers they may possess. . . . We recog-
nize that, regardiess of any fundamentalist
view of international law, the situation then
existing requlired us fto take action to re-
rmove the threat and at the same time to
avoid nuclear war, In the tradifion of the
common law we dlg not pursus some par-
ticulaxr legal auerlysis or code, bubt instead
sought a practical and satisfactory solution
to a preising problem.’’ 1@

-Greater guldance can he found in the
treatles into which the Unlted States hasg
entered and to which it is bound. Because
of the large number of treaties to which the
United States is a party, we have limited our
review to the countries of Latin America.
Daspite the small slze of this s'unpling. sev-
eral interesting points emerge,

In the wdditlona}. Irotocol Relative to Non-
Intervention, signed In 1935 by Argentings,
Paraguay, IHonduras, Costa Rica, Venezuela,
Peru, El Salvador, Mexico, Brazil, Uruguay,
Guantemaln, Niearagua, Dominican Republic,
Colombia, Panarna, Chile, Kcuador, Balivia,
Haitl, Cuba and the U.S.A® the parties
“declars inadmissible the intervention of any
one of them, directly or indirectly, and for
whatever reason, In the internal or external
offnirs of sny other of the Parties” (Article
1). Similarly, the “Convention on Rights and
Dutles of Stales,” proclaimed Jan, 18, 1935110
provides In Article 8: “No state has the right
to intervene in the internal or external af-
fairs of another.”” ' Article 11 asserts:

“ .. The territory of a state 1s inviolable
and may not be the ohject of military oc-
cupation nor of other measures of force im-
posed by another state directly or indirectly
or for any raotive whatever even temprorar-
ity." .
In the Tater-American Treaty of Reciprocal
Assigtance (Rio Treaty), proclaimern in De-
cember, 1948, the parties “undertake to
submib every controversy whilch may arise
between them to methods of pz aceful sel-
tlement.” (Article 2). In Article 8, the Lreaty
sets forth that If “the L )vlommhty or the
integrity of the territory or the soverclanty
or political independence of any American
State should be affected by an augression
which I n0of an ormed attack . ., the Qrran
of Consiltation shall meet irumediately in
order to agree ou measures which must boe
taken Go assist the victim of aggression®
{emiphas.s added),

Finaly, in the Charter of the Organisation
of Amert an States U the slenatorles aflirm
thab “Intrrnational order consists essentlally
of respect for the personality, soverclgnty
and indep-ndence of Stutes © | " (Article
b{bl), that "Bvery Amerlean Srate hus the
duby to respect the rights enjoyed by every

73400 144RB01 200050 000-8:
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ollier Stats in accordance with international
=gio State may use
or encouragze lhe use of .coercive measures
of an cconomic or politleal charncter in or-
der to force the soverelizo will of another
State amdd obtulty from it advantages of any
kind." (Avticlo 16).

Thus, although some guestions may exlst
wnder the prineiptes of international Yaw,
the obligntions of the United States under
its trentles are clear. To the extent that the
actlvittes of the CIA violate these treaties,
the Bxecubive Is abrogating poticy established
through the advice and consent of the Sen-
ata as the foreizgn policy of the Wnited States
and internationad oblizations of our Govern-
ment.

D, Constitulionel isswes remarding foreiyn
covert potiticel activities

The Constitution draws no clear boun-
dartes hetwean the fureizn alfairs responst-
bilities of Congress on the one hand and
those of the resident on the other. No cut-
off point exists where the powers of one end
and those of the other begin. Certaln limited
powers are assigned ta boun bub an enumera-
tlon of those powers provides little hetp ia
defining the relative junadxctlon. of the twek
branches of Government, What remalns is a
broad area i which elther branch ts able to
operate subject-only to- its own Hmitations
and to any. coualer-eiforts which might be
undertaken by the obher. Differences In this
area are resolved unot by the courts but
sthrough intra-governinental conflict, cach
branch making such wuse oz it is able of its
unigque powers and its ability to gather sup-
port in the polistical arens.

As far as Congress iz concerned, 1t was
expressly vested by the Constitution with the
general ‘‘power to provide for the common
Defence . . . of the Untled States, 1% sup-
ported by the more specific powers to “de-
clore War,” 1 “raisa and support Armies
v WU Yprovide and maintain a Navg,'
“make rutes for the Governmeant and Regula-
tion of the land aund naval Forces,”™ 1 and
“provide for calling forth the Milltia.” >

By giving Congress the power io declare
wax, the fraimners of the Constitution were at-
tempting Lo make certain that no such ac-
tion would bs taken without bread and
weaningful public debate, James Wilson, cne
of the most nctive partictpants in the draft-
ing and passage of the Constitution, ox-
pressed this atticude when he todd the Con-
ventlon that the power to “declare’ war was
lodged in Cungress a3 o guard agalnst being
“hwried™ into war, so tnat un “single man
fean] .. . tavolve us in such digtress™
Cangress’ power to dactare war is limited oniy
by the power of the Prestdent to repel sudden
atbacks without congressional awvthoriza-
bion,® Sueh an excevtlon, whicn recognizes.

thet Conzress az a datiberacive body might
not be abls to responsd suificiently gquickly to
Intent of James
3 tha
Liay

an abiack, was the ex:
Madison nnt Tloridge
arafting of the

v during
Constitution when
moved to replace the phrase “inake
witir the ultintadety silopted “dectars
Whatever might havas been
of Lhe {raraecs,
alistic to believe that powar to declare
war, taken  Titerally, cally ives
Congress control over the (.-umtrt s rtilituvy
involvement. Only the Fxecutive Dirnnceh iz
structured to deal with the cornplexities of
foreign sitairs o)x e ity basis, and whether
the President’s power to do so is lounded
salely in the pﬂ\,\'(‘la enumeracett in the Con-
stibation or derives Ia hull through his Quty
to “trke Care that {he Laws o thfully
exceubed,” ' Iris power i conducting foreioa -~
affaivs  cravaob e serlously  guestioned.re
While this power relates basically Lo the exe
cutlon of etr foreiga policy, however, lefd
anchecked Dy o hanign Congress It bhecones
the foree which dletates what our forauign
policy is to be.
"Whe President’s

however, it I5 clearly unve-
-
e

role In forfion affalra has
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explicit limlts, TheA Plaxr;mte poxl:cf?E1ﬁ%|&95§e%9cgﬂg§<(0cgui

to engage in war caun be made ouly by Con-
press; n formal declaration is not requlred,

any nction fromn which congressional consent

or ratiflcation might be clearly inferred belng
constitutionally suffictent.!® Armed forces
and the railitia can be ralsed and suppotrted
only by Congress.Ireatiea can be entered into
only with the concurrence of two-thirds of
the Senators present.’s?

Many aspects of the CIA's covert, political
activities abroad remaln. unclear or unveri-
fied. However, certatn CIA operations which
have been scknowledged by the Agency ap-
pear to be patently unconstictutional. The
Bay of Plgs invasion, for example, ‘was n
usurpation by the FExecutive of Congress'
power to ralse and support Armlies , . '8
and to “declare War,” 3 Similarly unconsti-
tutional was the recrulting and supporting
over a pertod of years of a large ariay in Laos
without congressional knowledge ™ Both the
Cuban nnd Laotian operations might have
been justifiable had they involved the need
to act promptly to repel sudden attacks
upon the United States. The planning of
both operatlons, however, took sufilcently
long as to eliminate any reason for not in-
volving Congress.

In still other actions, such as those In
Chile® the CIA conducted activities which
apparently ‘breached treaties ratifiedd by the
Senate. In ratifying these treaties, the Sen-
ate was exercising 1ts constitutional power to
set the standards whlch guide the President
in the conduct of foreign policy. The CIA'S
viclation of these treaties contravened the

standards established by the Senate and un-
dermined its constitutional rcle. .

It Is the opinion of some that many of
these nbuses result from impraper internal
controls or lack of accountabllity. It 18
thought, therefore, that organizational re-
form could Dbe used to create an effective
deterrent to further illegal activities. Among
the steps recommended are a limit on the
Director's term of office, clearly designated
channels of responsiblitty, an internal “In-
spector General” with the rigat to take ad-
ministrative action against Individuals, and
the mandatory rotatlon of senjor officials. We
belicve that tnese and similar reforms should
be given serious consideration,

By falling to provide proper review of CIA
operations, Congress hus relinguished to the
CTA its own constitutionally-based respon-
sibllity in the formulation of our foreign
policy.

Under such circumstances, a President
acting entirely within his constitutional pre-
rozatives could lead the country to a point
where Congress could do nothing but sup~
rort the status quo, thus effectively ‘‘declar-
ing” war. To the extent thab Congress by its
inaction allows such o situablion to arise, 1

ioiating tts constitutional trust as serl-
v pg if it were aflirmatively passing leg-
jon unconstitutional on its face,

ongress has 1ot necessarily meb its con-
ational obligations with tne passage of
‘he CTA amendment to the IPoreiyn Asslst-
ance Act of 107 If this provision serves
merelr to perpetuate the past practice of
providing limited informatlon ty o few syme
pathetic senlor cormunittee rmembers, ™ the

is

new law will provide no effective means for

coneressional assertion of its constitutional
role. Only by subjecting the CIA to a con-
tinual and meaningful review process and
by promptly chalienging any activities which
are contrary to its own peneral foreign pol-
icy obhlectives will Conyress he resiizing this
(480 W'

~lr. Colby has referred to the Ageney's
nee to protect “intelilgence secrets” as 1w
“ohvious  potential  conflict . .. withh  the
richs of citizens In a dernocracy to know
snt their CGovernment is deing in their
ne (and with their money).” ™ It should

¢
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worked out o varteby of procedures for sufe-

" guarding Information while continuing to

exerclse oversight of Executive actlons. For~
mer Attorney General Elllot Richardson has
testifted thab classtfied aud other sensitive
intormation is “constantly” made avallable
to congressional committees in executive ses-
ston or otherwise under terms and condi-
ttons limiting or prohibiting disclosurs to
the public.'» However, if the ulitmale choice
in balancing these Interests weve between
the constitutional reguirement of elfective
control of American forelgn policy by our
elected representatives on the one hand and
the clandestine foreign political activities of
a small number of unaccountable bureau-
crats on the other, we would opt for con-
gressional control. .

IV. BUDGETARY PROCEDURE AND TS STATUTORY
BASIS
A. Funding arrangements: The present
process of appropriotion

The question persists why Congress has not
actedt sooner to prevent the CIA f{rom caxry-
ing oub forelgn policy abuses. Part of tho
answer lles in the fact that by enacting and

implementing unlgue budgetary procedures .

which allow the Congress to vote on the CIA
budget withoubt knowing lts contents, tho
Congress has abandoned its most efiectiver
method of controlling the activities of the
CIA. An underastanding of these procedures
Js essential to any evaluation of Congress’
present role in overseeing the Agency.’ :
The CIA budget process beglns like that of
any other executive agency, with a budget ve-
quest to the Office of Management and Budg-
et (OMB).1» This request is supposediy re-
viewed by the Intelligence Resources Advi-
sory Committee (IRAC) chialred by the Di-
rector of Central Intelligence (DCI) 4nd con~
sisting of vepresentatives from the Uepart-
ments of State, Defense and the OME, and
coordinated with the Intelligence requests of
other agencles hefore it ls formally subrattted
to the OMB, but such revlew 13 reportedly
sketehy ™ The OMB then conducts a detalled
review of the CTIA budget request, conslsting
of a written justification for the request,
written respouses to detailed guestions posed
by OMB staff and oral hearingst™ During the
revlew process, the CIA budget is coordinated
with those of the other foreign Intelligence
ageneies and the total intelligence buadgel is
then forwarded to the President for submis~

- slon to Congress,

Towever, the Congress never sees the actual
CIA budget, nor do the Appropriations Com-
mittees of the House nnd Senate. Rather, the
hudget is reviewed and approved only by the
Intelllgence Subcommittee of the Appropria-
tions Comnlttee of sach house.™ Until the
present Congress, the Intellizence Subcom-
mittees have heen composed of the chalrmen
of the Tull Appropriation Committees, the
ranking minority member of the full com-
mittees and senior members of the Appropria-
tlong Subheommittees on Defenset™ They are
sald to conduet extensive budget hearings
actended by stall members of the Intelligence
Subcommtittees and representatives of the
CIA I the House, o complete stenographic
record 1s made of these proceedings, which is
then stored at the CIA and delivered to the
Cupitol on request; in the Senate, no record
of CIA budget hearings is made!* Once the
Subvommittee decides what the ClA hudget
will be, 16 then dlvides up and disgulses 18 in
varlous appropriation of the Defense Dapart-
mant and other agencles.

congress thea votes on appropriaiions in-
flaled by sums ¢estlned for the CLA without
kunowing either that they are doiuy to or e
aollar amonunt earmarker for the CIA. Kven i€
a Congressman suspects that an appropria-
tion contains CIA funds, he has no maans
of discovering how much CLA Inoney ks en-

to be transferred tof the CIA, su{‘%;“
g .- Bk, b
eprrles out these Instructionsas. - Q}G’O\ x
B. Stalulory busis and eenstitutionali
T appropristions processy . -

ty of "

"The legal aathority for these e.\'trﬂord:l“x;m"y 3

procedures s found in the Central Intet-
ligence Ageney Act of IHMOM Section 6 of
the Act provides: e

“In the performaunce of its functions, the
Central Inteltigence Agency is authosized to: ’

(2} Transfer to and receive from other.
Government. agencies suchr sums as may he
approved Dy the Bureanw ol the Budget, for
the performance of any of the functions or
activities authorized under sections 403 and

4205 of this titie, and any other Government -

agency is suthorized to transfer to or recelve
from the Agency such sunis without regard
to any provistons of Yaw Jmiting or prohnibit-
ing transfers between appropriations. Sums
transferred to the Agency In accordance witlhy

this paragraph may be expended for the pur---
poses and under the authortty of this Act

whthout regard to limitatious of appropria-
tlons from which transferred@. M . -
Section 10(a) provides: R

Nobwithstanding aoy other. pmv!s&dﬁ# or -

Jaw, sums made avallable to the Ageuncy. by -

appropriation or otherwise may be expended
for purpuoses necessary to carry oub its fune- -

tiong . . M

The language in these sectlons a!-lc-nvi.ﬁg

traunsfers of money to the CIA “without

regard to any provisions of law limiting or =

prohibiting transfers between appropriae
tions®™ and providing for expenditure of
“sums made avallable to the Agency by ap-
propriation or otherwise™ (emphasls added)
a0

“without regard to limltations of ap- °

propriations from which trausferred™ seems -

ditiicult to reconcite with the eonstizutional
regquirement contained In Article T Sec. 9,
Cl. 7 that *[n]o money shail be drawn from
the Treasury, but In Consequence of Ap-
propriations made by Law?' % A transter of
money to the CIA despite & prohibition
againsh such transfer and the expenditure of
that money itn & manner forbldden by the
appropriation legislation wonld not be “in
consequence of appropriations made by

law,” but rather wounld be in derogation -of

such approprialons. .
¥t has been convinelngly arguest that i1

passing the 1949 Act, Coungress did not In-
tend to exempt the CGIA from substantive--

Hmitations on expenditures enacted by sub-
sequent Congresses, but only to free-it
from compitance with technleal

funding -

limitations. Snpport for this argument can. |

be found In the fact that Section 6(a)

quoted above, is followed by several sectlons -

exempting the CIA from other technlcal
Iimitations, suclr as prohibitions on the ex-
ehanye of appropriated funds otier than for
sitver, gobd, United SBtates notes and na-
ilonal Danlk notes, restrictions on wsing per-
sormone! or other povernment asgencles, and
Hmitukions on the payment of rent and oak-
ing of improvemeuts to leased premigest
simitarly, Section 10(a) contains a2 long Hst
of howselkeeping purposes Tor which sums
may be expended, including “purchase, matn-~
fenance, and cleantng of firexrms,”™ Cprinting
and binding,” “assoclation and Hbravy daes”
and “repair, rental, operation and mainte-
nance of buildings, whilities, facilitles and
appurtenances.” T

rurtlier support for the view that tlrer

sy Congress did not lntend to- exemnl
the CIA from fublure substaniive Hnitations
tn expanditnres iz found in the legistative
Listory of the 1040 Act. Former CIA Ii-
yoetorr Yeear Admiral Hille tkoeter, ine o fetter
£ Sevnabor BMillard I "Uyc tngs, assured Cone

goess that: T Co-
“In almost all Instanets, the power and
athoribles contuined I the bill ciready exist
for some other brapeh of the CGoverment,
extends stimilar authori-

?ﬂdbm%m'z;\i&mmpiimanj a%hbﬂ".ﬁdﬁ( : 1(1)101'691011 Intelllgence Agenoy’” #*




An identleal assurance
irouse of Representatives
the bill, Representative Sasscertw
Thus the suthortty In the 1849 Act for the’

CIA to spend money *[n]otwithstanding any
other provision of law" does not free the CIA
rom compliance with later substantlve re-
sirictions on spending, such as those con-
tained tn the Porelgn Assistance Act of 1973,
Moreover, the existence of such restrictions,
while providing a check on CIA expenditures,
does not resolve the conilick between the
present practice of concealing the CIA budget
from the legislature and the constitutional
requirement that money may nof be dis-
bursed except “ln consequence of appropri-
ations made by law.” That requirement would
be met ounly I Congress knowlingly voted
on the total bhudget amount. 50
C. The present accounting procedure

Once the money for the CIA has been ap-
propriated and transferred, there is no way
uader present arrangements for Congress,
much less the public, to know how 1t has been
spent. In order to assure that CIA activities
will remain secret, four subcommittees
charged with oversight of the CIA meet In
egecutive session and are not regulred to
report to Congress as a whole.! No agency
within the executive branch has a statutory
aduly to audit CIA expenditures, and although
OMB performs some budgetary oversight, it
relies on financial data supplied by the CIA,
which it does not check independently.ss
As a result of the hidden appropriations pro-
cedlure deseribed above, tha annual “Com-
bined Statement of Receipts, Expenditures
and Balances of the United Stales Govern-
rzné” (Combined Statement) published by
tie Secretary of the Treasury pursuant to
31 US.C. §1029 and Article I, Section 9,
Ciause 7, of the Constitution, contains no
mention of rnonies recelved and expended by
the CIA® .

Neither of these provisions expressly ex-
empts the CIA from Its coverage, however.
The relevant part of Article I, Section 9,
Clause 7, the Statements and Accounts
Clauss, requires that: “a regular Statement
and Account of the Recelpts and Expendi-
tures of all public Money snzll be published
from time to time.”

The leglislation ‘1mplementing this re-
quiremnent, 31 U.S.C. § 1029, states:
“It shall be the duty of the Secretary of

tha Treasury annually to lay before Con-
gress, on tne first day of the regular session
thereof, an accurate, combined statement of
the receipis and expenditures during the
lazt preceding fiscal year of all public moneys,
including those of the Post-Oifice Depart-
ment, designating the amount of the receipts,
wnenever practicable, by ports, districts, and
States, and the expenditures, by each sepa-
e head of approprlation.’ 1w
R=ad slone, these provisions would seem
to require un accounting of CIA receipts and
eme“dmlrex along with thoss ol all other
executive azencies. Flowever, the argument
iz generally made that the 1049 Ack provides
an excepiion to these requirements in the
case of the CTA,
D, Stetutory bosis for the present accounting
proeedure

The lanzuage of the 1949 Act does nob seem
to free the CIA entirely from any duty to
accoun; to Congress or the public. The rele-
vans provision states

“Ihe sums made n.valmme to the Agency
may be expended withoutb regard to the pro-
visions of luw and regulations relating to
the expenditure of Government funds; and
for oble:ts of a confidential, extraordinary,
or emerg 2ney nature, such expenditures to he
accounted for solely on the certificate of
the Diredtor and every such certificate shall

Footnoes ot end of wrticle.
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Loglo dictates that “the provislons of law
and regulations relating to the expenditure
of Government funds“referred to in the firsk
half of subsection (H) must be provisions
other than those relating strictly to account-
1ng requirements, If accountlno requlrements.
were included nmong such “provislons® then
the CIA would be cxempted from them by
this language, pnd the second halt of the
sentence would be rendered either superfiu-
ous or meaningless, Although it 18 nddressed
solely to the guestion of accounting, the
second half of the sentence does not exempt
the CIA from all accounting requirements,
but only from accounting for expenditures
made “for objects of a confidentlal, extraor-
dinwvy, or emergency nature.” Thus Congress
seems to have expected that the CIA’S ex-

penditures . for compliing and analysing, if

nob gatherlng, intelligenice would be public-
ly accounted for. If no sccounting from the
CILf were mandated, there would have bebn
no need to define the particular types of ex-
pendltures for which the Director was nok
requlired to account.

E. The constitutionality of the accounting
procedure: the Richardson case -

The failure of the CIA to account publlcly
for its receipts and expenditures was recent-
ly challenged as unconstitutional In a sult
brought under the Mandamus and Venue
Statute, 28 U.S.C. § 1361, to comp#l the Secre-~
tary of the Treasury) to publish n complete
Combined Statement! The distrlch court dis-
missed the complatut for lack of standing
and Justiclabillty, but the Court of Ap-
peals reversed, finding thut the plaintiff had
standing as a t'mpp.yé-r to raise the clalm
that lnsofar as the 1940 Act excused the CIA
from reporting its receipts and expenditures
it was unconstitutional, and that he had
ralsed a Justiciable guestion, Richardson v.
United States, 485 ¥.2d 844 (3Q Cir. 1972).
The SBupreme Court granted certlorarl on
the quewtion of taxpayer's standing and re-
versed O-4, holding that the requirements of
Flast v. Cohen, 392 U.S. 83(1968) had nob
been met. United Stutes v. Richardson,—
U.8.—, 41 LEA.24678{1974) .

Although the mertts of Richardson's claim
were never decided, they were dlscusaed
briefly by the Third Clrcult in the course of
its determination that a substantial constitu-
tlonal guestion had been ralsed, and were
agaln argued by both parties In their briefs
to the Supreme Court. The Government
mantalned thabt the Statements aund Ac-
counts Clalse had heen intended by the
Framers to allow the Congress to declde
which CGovernmenk expanditures should bhe
made publie. It noted that 2fason, the author
of the clause, had originally proposed an
annual statement of account hut that Mad-
{son's amendment had substitited the words
“from tlme to time” Mason had opposed
this amendment on the ground that it might
allow too much seorecy by not reguiring «
report ab regular inkervals, s

In its brief, the Government urged the
Suprerne Court to inler from the fact that
Madison’s languaze was occopbed despite
these fears, that o certain latitude ln the
reporting  reguilrement must have been
intended.

Richardson, on the other hand, pointed out
that the reason for Madison's amendrment
was his belief that fo require veporting ab

regular fatervals might lead to no repor ting
.\t all. Wais, Madison noted, was what had
happened under the Articles of Confedera-
tion, which reqguired seml-mnnual reporting:
“a puncél al complinnce being often impos-
sible, the practice has censed wltogether," ¢
Rlchardso also polnted oub to the Virglnia
debates ot the Constitution where MNasoa
nzain oblected to the words “from bime to
timo” as halng too “lonse,” and Toe repllied
that Masor’s concern was “trivial,” that the

H 3039

}8,0 mean, in the
apguage, short, con-
venient perlods,” and that | t]hese who woult
neglect thls provision weuld Alsobey the
most pointed directions™ = o this Madison
ndded that:

“fhle thomght ik mach better thay if it
had mentloned any specified perlod; because,
1f the accounts of the public receipts nnd ex-
penditures were to be published at short,
stated perlods, they would not be so tull and
connected as would. be necessary for a thor-
ough comprehiension of them, and <etectlon
of any crrors. But by giving them an oppor-
tunity of publishing them from time to time,
as mirht be founa vasy and convenlent, they
would be more full and satisfactory to the
publie, and would be  sufitclently fre-
cuent. e

Based on this statement, Itichardson ar-
ppued that Madlson and Masoit were in whole~
hearted: agreement az to the desirabillty of
full disclosure and differed only in bhaeir
views as to how hest to achleve 16.0%

Both Richardson and the Governmeli drew
the Court’s attention to the language of Ar-

ticlo 1 Section 5 Clause 3, which states “Fach

House shall keep a Journal of its Proceed-
ings, and from Hraeg to time publish the same,
excepting such Yarts as may in their Judg- -
ment require Secrecy.” The Government ar-
gued that it would be Hiogical to allow the
Leglslature an exceptlon for matters reguir-

Jng seereey while not sllowing the Executive

Branch such an exception, Richardson main-
tained that the diiference In langusge was
intended to reflect the Framers' belief thatb
while some matters may reguire secrecy, the
receipts and expendibures of public money
should never be concealed.!™t

'The Govermment further holstered ita in-
terpretation of the Stateinents and Accounts
Clause by clting two Instances in which Con-
fress enacted secret appropristious bills prior
to its prassage of the 1949 Act. The first oo«
currert in 1811 when Fresident Madison re-
quested of Congrass a secrat appropriabion to
be used in parchasing parts of Spantsh Flor-
ida. This was not made public until 1818.
The second instance consisted of the secret
$2 biliion aporopriated for the MManhaiian
Project to develop the atomlc bomb during
World War I, It should be noted, however,
that ench of these examples favéived one ap-
propriution or sertes of appropriations for
one spectfic purpose, not an entire system of
appropriating money to be used on an an-
nual basis for & particular agency regardless
of the goals for which the money will be used.
It shoultt also be noted that at least in the
case of the Floridx approprlations bill, tha
entire Congress was aware of the ncquisition
plan, which 13 unob the cuse when money is
appropriated for the CIA.

Az its final srgument on the mevits,
Government cléed three other
anthortae Congress £ exemnt cevtnin appro-
printed foads from the pubiic nocounting pre-
quirement. The olrlest of the statabes, dating
from U708, Bs 31 O0.95.C0 § 107, widch states:

“Whenever auy sum of mouey has hesn or
shall he fssued, from the Treasury, for the
purposes of intercourse or trexty with Tareign
nations, in pursunice of any law, the Presi-
dent is puthorived to cowss e same to ba
aulty seltled anonusily with the Goneral Ac-
connting Onice, by eausing the same o e
accounted for, spectlically, if the expendi-
ture may, Ine his judgment, be maca n'hu:‘
and by maeking or crusiag the Q’mcr(‘::n" of
State Lo moke n certitivate of the apount of
such expenditure, as he may bainlc 1o advis-
able not to speeify; aud overy such ¢ vtificate
sholl be deermned g suificiens voucher for the
swrr theretnn exnreassed to huwwve bwen ex
punded.’

Althoagie Uiy statute atlows the I esidest
or Secretary of State to cerdify exper.ditures
withouk specifying thelir pruposes, It dres not
become effective until Congriss has appro-.

the
statutes which
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priated, moaey “for, the purposes ol inter-
course or iresty with Ioreign natlons,” It
does 1ot permls a practice of concealing both
receipts and expendisures regardless of the
purpose for which they were appropriated,
as 1s done by the CLAW .

A second statute cited by the Crovernmenb
was 28 1.8.C. §537, covering expenditures by
the Federal Buresu of Investigation for un-
foreseen emergencles of a counfidential chax-
acter, £t provides as follows:

“Appropriations for the Federal Bureau of
Investigation nre svallable for expenses of
unforeseen eroergencies of o confidentisl
character, when so speciged 1n the appropri-
ation concerned, to be spent under the di-
rection of the Attorney General, The Attor-
ney Ceneral shall certify the amount spent
that he cousiders advisable not to specify,
and his certification is a suflicient voucher
for the amount therein expressed to have
besan spent.”

“This statute, even more clearly than the
previous one, Mmits the Lxecutive's authority
to spend money secretly to cases where Con-

-gress. has specifically provided for it in o

separate appropriations act. This is also true
of the third statite relied on by the Govern-
ment, 43 U.S.C. §2017 (b), regarding appro-
priations for the Atomlc Xnergy Commission,
which states simply: -

“(b) Any Act appropriating funds to the
Comupussion may appropriate specified por-
tions thereof to be accounted for upon the
certification of the Commission only.”

In confrast to the Government's interpre-
tation of the 1919 Ach, neither of these stat-
wtes purports to confer blanket authority
on an Executlve agency to lgnore the require-
ments of the Statements and Accounts
Clatuse and the statutes Implementing it

In examining the scope of the Director's
authority not to account for sums expendsd
under the 1949 Act, 1t 15 important to view
this puthority in the context of u unique ap-
propriations process applicable to no other
agency. When other agency heads give spe-
cial certification Instead of accounting for
thelr expenditures, the public can ot least
determine the amount secretly spent because
thoe agency’s total budget 'is listed In the
Combined Statement, and its normal ex-
penditures are accounted for. In the case of
the CIA, ifs total budget is never known
even to Congress, and no recelpts or ex-
penditures are listed In the Comblined State~
ment. 'Thus the 1949 Act as presently applied
allows the Director of Central Intelligence
Tar more authority to operate secretly than
any other agency head.

This egree of secrecy conflicts with the
constitutional mandate of the Statements
and Accounts Clause, That Clause requires
that at least the fotal amounts actually spent
by the €IA be published in the Combined
Sratementt® Whether greater detall 1z man-
Aated and, L so, whab <egree of specificity,
rre more dificult questions requiring o bal-
ance between the Interests of national se-
curity and the right of the public to know.s

V. THE RANGE OF REMEDIES
A. Suits chalienging CIA activities

Because of the sensitive nature of the
CIA's legitimate functions the courts may
ho reluctant to entertain challenges to its
other activities. If the courts are to provide
radvess, however, a threshold question to be
resolved is that of standing to sue.

(1) Taxpayer's Standing

Although the previously discussed decision
of the Supreme Court that Richardson lacked
standing rested on narrow grounds, it con-
tained broad language to the eftect that
Richardson's complalnt lay more properly
within the provinece of Congress than of the
courts. Yt has therefore been argued that the
declslon closed the door t Ely Judictal cn-

rove
of article,
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forcement of thé Statements sud Accounts
Clause. - -

The majority oplalon In Richourdson held
ouly that tha first requlrement of Flusk v.
Colten, 392 U.S. 63 (1988). hud nob bean. mek,
in that tho plaintiif haad falled to establish o
logical nexus between his status as & tax~
payer ani the statute he was witacking. To
establish this nexus, 8 taxpayer must chal-
lenge an. exerclse of the taxing and spending
power of Congress. Technically, the Richard-
son holding does not foreclose a pluintif
who seeks not only to enforce the Siatements
and Accounts Clause bub also to enjoin the
expenditure of money by the CIA unless
openly appropriated und accounted for, from
claiming taxpayer's standing.

However, lu dictumn the Court coneedest the
cotrecthess of Richardson's argument that
it he lacked standing then no one eould
bring such a suit. The Court staled:

“It can be argued thab if respoudent 18
not permitted to litigate this issue, nO oONC
ean <o so. In a very real sense, the absence
of any particuler individual or class to 1t~
gate these clalms gives support to the argu-
ment that the subject matter Is committed
to the survelllunce of Congress, and ulti-
mately to the political process. Any other
conclusion would mean that the Founding
Fathers intended to set up something in the
noature of an Athenian democracy or o New
mogland town meeting to oversee the con~
duet of thb Nattonal Government by means
of lawsults In federal courts. The Constitu-
tion created o representative Government
with the representatlves directly responsi~
ble to thelr constituents at stated periods
of two, four, and six years; that the Con-
stitution does not afford a Judictal remedy
does nob, of course, completely disable the
oitlzen who is not satisfied with the “ground
rules” establisited by the Congress. for Ie-
porting expenditures of the ¥Exceullve
Tranch. Lack of standing within the narrow
confines of Art. III jurtsdiction does not im-
pair the right to assert nls views in the
political forum or at the polls, Slow, cum-
bersome and unresponsive though the tradi-
tlonal electoral process may be thought at
times, our system provides for changlng
menbers of the political branches when dis-
satlsfied citizens convince a sulficient nwum-~
ber of thelr Tellow electors that elected rep-
resentatlves are delinguent In performing
AQuties commitfed to them.”

In view of this language, 1 appears doubi-
sul that another plaintiff would be held to
have standing even on & INOre cxpertly
pleaded cormplaint.

(2) Congressman's standing

To the extent thab the acbivities engayed
in by the CIA have excezded the scobe ol its
statutory nuthority; one possibie remedy i3
a  Congressman's lawsulf, Congressman's
standing has been held to rest on a broader
basia than taxpayer's standing and ho in-
cluds challanges to the conduet of forelgn
policy. Mitchell v. Laird, 488 .2¢ 613 (DO
Cir. 1073).

T Coleman v. Miller, 307 7.5, 133 (1038),
a leading case oa leglslatocs standing. ther
Supreme Court held that twenty membays
of the Kansas Senate had standlag to chal-

1enge the casting of a deciding vote on the
‘rutitication of the Child Labor Amendment

to the United Stater Coustitutlon by the
Licutenant Governor of Kansas, ‘Lhe court
noted that the twenty Senators had nll voted
apainst ratitcation of the sunendent, and
that 1t would not hav. been ratified but for
the vore of the Lieutenant Governor. The
bLasls for standing was tne legistators” interest
in protecting thelr votes. Whis interest was
nlso found to conssitute a bagls for standing
In & suit by Senator Kennedy challenging
President Nixon's use of the pocket veto,

S
3r
A broader basls for st g 3 o
In Trombetia v, Stata o[s;i:o%:fs‘;:‘ér;““‘*
575 (MLD. ¥la. 1973) whers members of 0 -
Plorida legislature sought o clect.a.rxxmr.’
Judgment as to whether a provistorn: 1.{1{5
Florida Constitution governing ratiflcation
of amendmenis to the Unlred States Constie.
tubion conticted wilth Articles V and VI of
the Constitution. There the leglslutors were
attemnpting to probect voites s yet uncast,
wid the court based its finding of standing
o the *unreselved constituiional dilemmal”
confronting Lhen s -
Other grounds for findings of Congress-
men's standing have incbided thelr dutles

to consider whether to- impeach, to make ap-

propriations for the Vietnain war, and to take
other legislative actlons. ™ Ritchell v. Laird,
supra. Howoyer, cven when the standing re-
quirernent Is wet, o Congresaman’s suit chal-
Ienglog the conductk ef foreigm policy may
he dismissed as ralsing a non-justiclabls

political question. Holtzman v, Schlesinger,

484 .24 1307 {24 Cir. 1973) .

The qguestlon’ of Congressmen’s ;;f‘:md!’né

is currently belng tested in a sulb-filed In
December, 1974 by Congressman. Michael
Harrington against Williara B, Colby, Henxry
Kissloger and Willlan E. Simon. The corn-
plalnt sceks four types of declaratory and
injunctive relief: 1) a declaratione that the
performance of any non-intelligence related
foreign aclivities by the CIA or any domestic
surveillance break-ins or wiretapping by the

CIA is illegal and an injunction against all.

sueh activity; 2) a declaration that the ex-
peaudlture of funds or use of services under:
the puwrported authority of the exemptlons:
contained in the Act is legal when used for
any of the purposes set forth In (1) above:
andd an Injunction against such expendituzes;
3) n declaration that the fallure of the CIA,
to report the activitles listed in (L} above:
in the Pederal IRegister fn complisnce withu
tho Freedom of Information Act (5 USC
§552) ‘is illegal and a mandatory injunction:
reguicing sueh veporting; and 4) s declara—~
tion thab the fallure of defendants to veport
in the Combined Statement receipts and ex~
penditures used for the activities listed hx
(1} above ls illegal and a mandatory injuncs
tion requlring such reporting. The theory
of the Harrington complalnt is thab the 1949
Act exempts from reporiinyg only stiich ex-
penditures by the CIA as nre spent in n-
telligence-related actiylites and that any
exemptions taken pursuant tothe 1849 Act
for purposes obher thau those specifted
thereln are illegal and should be enjoined:
I order Lo estabiish standing, the com-
plaint alleges thab. the plaintit Congress-
man's  Interest I a declaxatory judgroent
steins from his constitutional duties, (3} tc
eomnsider impeschunent of Colby, Kilssinge
and obther eivik oficers of the Untted ftates
(2} to comsider and vole for legiststion pro-
seribing Lhe aclivities of the CTA, (3) o con-
sider and vote for legislation proseribing ol
miting the use by the Agency of any pube
tig funds and (4) to take other Tegistative ac:
Lions relntive tor the activtties of the Ageney
ir further alleges that Congressman Harring
tom has an interest i preserving the conshy
tutional powers and prerogatives of Congres.

Trrnd Chut e Bas e inderest ine hsorivg tha

tho Brecutlve scek and obisir axpross st
specifie appropriations from Congress For thy
Apeney except ts the Execubive may haw
been constituttonally wthorized by statat
Lo do otherwise. Relut:d to this inberest i
the vight as 8 Congras unar to bz informe:
whether the Tunds spprspriated by any giver
sppropyiations Bitl muy be expaied by th
LA, and to. partleipa o in the Jegislakiv
process apon the basis of snch knowledge
Similarty the eomplabnt wwerts Harrirnygton'
Interest ns o Congressmanr in having the GL

o3 v

comnply with repbrting and traasier provt
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and specificily with which standing s
pleaded reflects the concern of HaTington's
counsel that standing will be an lmportant
thresnold issue o the case. However, even if
he is held to have standing, the case milght
nonstheless be dismissed on *political ques-
tion” grounds,

{3) Congressional CGrant ol Standing

to Bue
t seems clear that if there ls to be el-
fective confrol of domestic survelllance ac-
tivities of the CIA, standing to sue will have
to he given to ndividual cltizens who have
bzen the targets of such activity,

An analogy can be made to military sur-
velllance of clvilian political activities.> In
our view, the domestic surveillance activities
of the CILA, ltke those of the Army, exceeded
its statutory authority. Some of the reported
activisies such as warrantless electronie sur-
veillance would of course be unconstitu-
tional even if not contrary to statute, if they
involve domestic security. But the decision
of the Supreme Court in Laird v. Talum, +03
U.S. 1 (1872), requiring & showing of direet
injury or the threat of imminent injury,
makes 1t diffcult, I not impossible, effec-
tively to control such survelllance activities
under present law . . ’

It seems clear that if there is to be ef-

‘The proposed Freedom From Surveillsuce
Act of 1073 (8, 2318, 93rd Congress, 1st ses=
sion) which would prohibit surveillance hy
the military, serves a3 an excellent model of
the type of legislation which appears to be
needed with respect to CIA activities imping-
ing upon the rights of individual citizens.
“[‘he proposad statute first seta forth a broad,
but nonetheless preclse, description of the
prohibtted activitlies and the penalties im-
posed and then narrowly describes the excep-
tions to the general rule.

New legislation which would not only im-
pose sanctions ™ but would give targeted cit-
izens standing to sue is, thevefore, clearly de-
sirable. Such persons should be granted the
following rights, at a minimum:

1. The right to bring a clvil action for dam-
ages (including puniclve domages) and/or
for equitabie rellef regardless of the actual
amount of pecuniary damage suifered.

2. The right to recover attorneys' fees if
plaintiff substantially prevails.

3. The right to bring suit in the district
where the violation occurs, where plaintlif
resides or conducts his business, or In the
District of Columbia;

Otuner provisions which might hs consid-
ered would be: giving auy case brought pur-
suant to the.statute docket precedence and
requiring the Government to answer the
complaint within thirty days rather taan
slxty days’™ The proposed Freedom Itom
Surveillance Act, supreg, also includes a pro-
viston authorizing class actions to enjoln
survelliance by the military, and such a pro-
ton wonld seem to be equally desirable in
he case of the CIA.

Finully, in view of the trepidation with
vwhich the courts have habitually dealt with
matiers yelating to national securlry wnd for-
eign relations, particularly where the CIA s
involved, 1t migit be desirable to Include pro-
visions expressly granting the trial court
power to review in camers relevant docu-
ments as to which a privilege s claimed (this
power is now pranted under the Freedom of
Information Act, us recently amended) and
making clear plaintif's right to ascertaln
through speedy and effective discovery proce-
dures whether Improper demestle surveil-
liavice has, in fact, occurred.

B. Stricter congressional oversight

As o resuit of dlsclosures concerning CTA
domestic and foreign activit2s, many bills
and resolutions have been Intryduced in Con-
geess to define and Hmit the CIA's functions,

T
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to restrict s domestic operatiovs and to
provide for more effective congressional over-
sight over 1ts ioreign political activibies

It i3 easier to agree in principle that vach

. of thess s desirable than to put in statutory

form a clear, workable npplicetion of the

. principle. We will discuss below some of the

approaches presented.

(1) Domestlc activities

A number of bills seek to climinate do-
mestlie survelllance operations, In 8. 3767,
93rd Cong., 2nd Sess. (1974), the CIA s
specifically unauthorized to:

“(1) carry out, directly or indirectly, with-
in the United States, either on its own or in
cooperation or conjunction with auy other
department, agency, organlzation, or individ-
ual auy police or police type operation or
activity, any law eunforcement operation or
activity . . .” N

In addition, the CIA would not be permit-
ted to: .

“(2) participate, directly or indirectly, in
any llegal -activity within the United
States. 17

Others {(e.g. S. 2597 93rd Coug., 1st Sess.
[1973]) create exceptions for “carrying on
within the United States activities neces-
sary to support its foreigm intelligence
responsibilities,” This would spperr to pro-
vide a broad loophole which would not ef-
fectively bar such activities as opening the
mall of Bella Abzuyg while she was a practic-
ing attorney, and keeping counter-intelli-
gence files on hér actlvities and those of
three other members of Congress (see Point
118, supra).

Some members of the Commitiees prepar-
ing this report believe that such an excep-
tion would be appropriate if it were coupled
with o proviso that internal security func-
tions in support of foreign intelligence ac-
tivities would be impermissible,

(2) Congresslonal Review of Foreign Political
Activities: Prior Approval or Later Dis-
closure
The amendment to the Foreign Assistance

Act of 1961, enacted as Fublle Law 03-5359,

Dac, 80, 1974, adding Sec. 663, requires oily

a report by the I'resident as to CIA forelgn

operations "other than activities intended

solely for obtaining necessary intelligence,”
to the appropriate cominittess of Congress,
including the Senate Forelgn Relations and
the House Forelgn Relations Committees.

This Act does not, however, manduate suthor-

jzation by Congress or any committee.

Some of the proposed legislation goes far-
ther. ILR. 9811, 08rd Cong.,-1st Sess. (1973),
would prevent “‘covert” action without writ-
ten approval of an oversight committee of
Congress. “Cavert” action ls inadegnately
defined as being “the commonly accepted
understanding of thai term -within ihe in-
telligence communily of the Federal Govern-
ment.” .

Tu IR, 16,903, 93rd Cony., 2d Sess. (1974},
funds are not to be appropriated Tor incelli-
gence activities unless such operations are
cuthorized by further leglslation. The ap-
prouch of this bill is to set up b congressional
councll which would have powers sounnvhak
simllar to the National Security Council, 'The
timitation lmposed by reguiring authorien-
tion of intelligence operations by legislation
cnncted after the date of this Act would have
couserpuences perhaps uualniended by the
draftsmen. It would appear that the CIA
cannot recelve funds for any activity unless
Conyress as a whole s0 authurized by vote,
which wonld in effect impair any socret op-
erations Including intelligence -gathering.
(3) Composition and Powers of Oversight

Commitlees

Many different approaches hove been sug-
pested as to the compasition of a Joiut cormn-
mlttee to oversee the Agencys operations.

ne bhill seeics o fourteen member committes
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Seuate, each to be divided amony the iwo
parties (ILR. 16,9035) : auother seeks twenly-
five members (3. 1547, 93rd Cong,, 2nd Sess.
[19741). ’

¥n MR, 16,905, the joint commitiez is an-
thorized to conduck coutinuing studies and
investigations of all security agencies, name-
1y, the CIA, ¥BI, Secret Service, Defense In-
telllgence Agency, the Natlonal Security
Agency and all other Intelllgence depart-
ments and agencies of the Pederal Govern-
mente. -

Other bitls have sought (1) detailed and
repular reports too congressional commitbees
(ILR, 7596, 93rd Cong., Ist Sess. [1973}):
(2) increased powers of congressional com-
mnitlees to obtain as a matter of law, further
information from the CIA (H.R. 13,798, H3rd
Cong., 20a Sess, {1974]) “Central Intelllgenca
Agency Disclosare Acl”) ;7 and (3) further
study and corretablng of information ayail-
abler to Congress relating to intelligence (S.
Con, Res, 23, 93ra Cong., Ist Sess. [1973}).

It is appsrent that congresional ovarsight
has many variations. Regular repoviing and
submission of a proposed budget to a Carg-
ly organized joint committee representing
2ll segments of Congress, should be a mini-
sy,

_ VY, RECOMMENDATIONS

1. Despite the present restriction of the

CIA to the foreign intelligence fleld and de-
splte the prohibitton against tts exevcising
any internsl securlty functions, its domestic
activitles—viewer as legitimate by the Agen-
cy— 50 pervade our national life aid soeciety
as to make such restriction and prohibition
almost meaningless. A revision of the Na-
tional Seecurity Act so as to define more pre-
cisely both the authority of, and the restric-
tions on, the Agency Is plainly necessavy.

Leghslation for this purpose referred to I
CIA Director Willtam E. Colby's report to the
Senate Appropriations Comumitiee as accepi-
able to the CTA Is Inadenuate. This legisla-
tlon would add the word “foreign™ before the
word “Intelllgence’ wherever it nppears In the
Ack, and would add o prohibition against
“any domestic intelligence operabions or ac-
tivity™ to the existing ban against the exer-
clse of police, law-enforcement or internal
security functions. However, this prohibition
wottld be “supplemented® by an additional
provise preserving for the €CIA the right to
carry on within the United States any activ-
ity “in sapport of its Torelgn intetligence re-
sponstbilities (. 717 It (s difficult to deter-
mine which of the domestie activities now
regarded by the CIA as not prohibited even
though they appear to involve internal secii-
ity functions, would bHe euriniled voder auch
& proviso.

It Is recempeenced thabt new legislation
be formulated, which woutd (@) Qesaly de-
fine the terms “internal security oneretion’™
ond “domestic intelligenes operation’™ in ae-
cortance wih Recoemmendations 2 and '8
below, andt (bBYy permit no exceptiorss to the
hon on suech aperations by the CTA,

20T Jight of reeent testimonry about CTA
donestle setivities, snecinl atiention should
b piven in any new lrgistebion to the pro-
feetton of First axnd Tourth Amendment
rights of speceh, sssociation and privacy. In
our view, CIA surveillance within the United
Sbates of any person whor I8 nob an ewnployee
of the CrA econstitutes an “internal secu-
rity funetion' prescribecd by its presant char-
ter, Egqually unlawlul is the QIA's anainte-
nance andd disserninaiion of infornmution con-
cerning individuals- In iz covartry with ne
clear amnd dirceetb involvement with foreign
powers, Such CIA aetivities Dove @ serlous
potential for infringement of ¥irst Amend-
rent rights and are not necessary to the
Agency's awtborized objectlves,

Tn addiijon, the exemnplion of the CGIA
from the pestrintions cendatned Lix the Pri-
viey Aotk of 1974 '™ should be revised. Fhat
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olien aboub whom records e kept by 8
federal agency may inspect and muke copies
of such records, request corrections, and add
to tiw records o statement of the reasous
for nis disagreement if the agency refuses to .
make sugh corrections. Exceptions to the re~
guirement of allowing indlviduals to inspect
covrrect their own records are made, inter
alie, tor (a) Investigative material compiled
by a law enforcement agency, (b) informéa-
tion specifically atthorized by Executive or-
det to be kept secret in the interest of na-
tional defense Or foreign. policy; and (c)
records maintained hy the CTA. The total
exempiion for any records kept by the CIA
cipntes o broad and unnecessary loophole
h severely weakens the protection to in-
dividunl privacy which the Act otherwise af-
fords, This exeraption should be limited to

tie individual making the request hus o clear
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much less what total amount, they ara voi-
ing for the CIA budgetb. HHowever, the Con-
stitution regulres thot ab least the total
budget- must be’ separately and kaowingly
approprlated by Congress. The Conshitution

- further reguires the Lixecutive to make o reg-

wlar statement of account of all public
money speut; thus, the total sum fctually
disbursed by the CIA should Le pubilished
in the Combined Statement.!'™

he entire CIA budget should be reviewad
by the joint congressloual committes re-
sponsible for CIA oversight. This comiInlitee
should be equipped with an adeqguate Infor-
mation-gathering stafl and with enough pro-
fessional accountants to allow it to perform
meaningful. budgetary review, and chould
require regular and speclal reports from
tne CTA. Budget oversight by this commtt-

roprietary corporations.

cazes where the CIA can dermonstrate thab (ne should Include serious study of the CIA'S
o

mandirect connection with a forelgn power.
\ 3. The responsibility placed upon the Di-
ector to protect intelligence sources and
methods from unauthorized  disclosure
snouid bhe eliminated. Mr. Helms and Mr.
Colby disagree as to how the present pro-
viston is to be interpreted, but however in-
terpreted, the provision has been used to
justlfy CIA domest‘.kc.\activlby———such as the
Eiisberg profile, the insertion of CIA agents
into domestle “disstdent” groups, and CIA
investizatlons within the Government of un-
authorized disclosures of classified intelli-
g;ence——-wmch in our view counflicts with the
prohibition against the exercise by the CIA
of internal security functions. This domestic
activity is premised on an overly broad deti~
nition of “intelligence” wnich encomMpassed
not only CIA fles and sources, but all Gov-
ernment documents and sources. Any pro-
tection of domestic sources and methods
other than routine safety measures which
may be necessary must be carried out by the
F3I. With regard to sources and methods
outside the Unlted States, the authortty to
protzct them is impllad a3 part of the
Agency’s intelligence-gathering function.

4. Neither the National Security Act of
1947 nor the Central Intelllgence Act of 1949
contains any express authority for the CIA
to undertake foreign political operations. The
amendment to the Forelgn Asslstance Act
reguiring the president promptly to report
any such operation to the approprlate con-
gressional comrnlittees represents an attempt
to increase the CIA's accountability to Gon-
gress for its overseas ackivities. Congress has
& constitutionally-based respounsibiiity as o
partner with the Executive in the etablish-
ment of foreign policy: the oversiyht com-
mittee shiould therefore consider any CIA
poilitical operatton in the light of the foreign
policy goals of Congress. 1t the cormmittee
mernbers find that a particular CIA acitvity
may conflict with these goals, coneressional

oliew sirould be secertained without revela-
timn of speclfic detalls to Congress 23 &
whoie.

In order for the appropriate congressional
comamittes to exercise its oversight responsi-
bilities eftectively under the 1074 amend-
nt to tha Foreign Assistance Act, the Act
suld be amended to requlire that the Pres-
tont's report on any proposed foreign POt~
1 notivity ba defined to include o detalled
aosed budget to he followerd at o later
date by an account of actual expenditures.
coen o budget conld asalst the comrmlittes
members in analyzin ¢ the scOpe and ob-
jectives of the proposect operations.

5. The funding processd {for the CLA I3
wigue, In that the sunual budget ls dis-
aact and voted upor only by ona Intelll-
Camee sub-cominittee of the Appropriations
¢ mmnittee in each house and i3 then di-
ided up by the cotmnittes chairmen and
Asrutsed Cin varlous other @ ypropriations
cn thot the Ap ﬂpmved&}omﬂei e
e

thie Congress as a whole dn not know when,

6. 'be leglslatlon reguired to Implement
the /above recommendations should coufer
nding to sue ou injured cltizens, such a3
those who have been the objects of survell-
Jjance. 'The holding of the Supreme Court
in Laird v. Tatum to the eftect that Govern-~
ment survefllance does not in jtself create
a chllling effect on First Amendment rights,
has diminished still further the 1ikellthood
that a cliizen who has been the object of CIA
survelllance would be accorded stangding wn-
der current constitutional standards, and has
augmented th;i- need for a new statutory en-
actment. It should be nnderstood, however,
that such legisiation must not be interpreted
as detracting from any presently established
substantive rights, whether statutory or con-
shitutional.
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Committes on Armed Services, United Stafes
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(¥ew York, Random House, 196%) at 9t-93, .
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siates for the flrst btime becams engaged
i intensive slrabegle intelligence research
and extensive and covert activity, on a worm:
wida scale. RaNsost, CENTRAL INTELLIGENCE
antr NaTIoyal SecuRrey (Cambritge, Harvard
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» In - other words, the Director can spend
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IV. _AMENDMENTS TO THE NATIONAL SECURITY ACT OF 1947

Summary of Issues

. The Central Intelligence Agency and the National Security Council
were created by the National Security Act of 1947, the larger purpose
of wnich was to consolidate the armed serves into what became the
Department of Defense. The Act contains many ambiguities and uncer-
tainties concerning the powers and duties of the CIA and NSC. For
this reason, proposals are being considered to amend the Act to mdke
these powers and duties more explicit.

ic_Issues Relating to Amendment of the National Security Act

Qn
-4 L')

.C'-F
1647

1. Section 402 {(a): Membarship of the NSC p/’//

The function of the NSC is to "advise the President with
respect to tne integration of domestic, foreign, and military policies
relating to the national security...” (emphasis added) But as
William Watts noted in his test1m0ny hefore the House Select Commnttee

on October 30tn,

(TYhe National Security Council as presently
constituted has no statutory representative, other than
the president, who can speak to domestic considerations
and concerns. In a world where foreign po11¢y in many
areas is also domestic po]xcy (011 and grain are obvious
examples), this is, in my view, a serious but correctable
weakness. It places an unfair burden on the president,
since only he can take fully into account the domestic
consequences of foreign policy actions.

Mr. Watts éuggests, therefore, that this section be amended to
add the Secretary of the Treasury as a statutory member of the NSC.

In support of this proposal, it may be argued that the NSC,
as presently constituted, cannot promote the integration of domestic
and foreign policies beacause none of its members has an institutional
interest in promoting domestic considerations. Although no official
can adequately represent the entire gamut of domestic interests,
the macro-economic responsibilities of the Secretary of the lredsury
give him a broader perspective on domestic policy concerns than
any of nis Cabinet colleaques.
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Further, adding the Secretary of the Treasury to the NSC would
be a recognition of the increasing importance of international ecconomic
policy, and the shifting emphasis in security policy from military
strength to questions of resource allocation and market control. The
intelligence community has been criticized for not putting sufficient
emphasis on economic issues. This weakness might be corrected by -
giving the Secretary of the Treasury a statutory’voice in directing
intelligence collection and evaluation efforts.

[

In opposition to this proposal, it may be argued that presidents
have frequently asked domestic officials to participate in NSC meetings
whenaver appropriate. Every president has re-shaped the NSC to fit his
own style of decision-making, and this flexibility should not be reduced
by unnecessary changes in the formal membership of the NSC. The NSC
is essentially an advisory body to the president; the more the Congress
specifies its membership and activities, the greater the likelihood
that presidents will find it uncongenial and ignore it.

2. Section 402(b): Functions of the NSC e

.
In Sections 402(a) and 402(b), the Congress provided that the

NSC is to advise, to assess and appraise, to consider policies, and to
make recommendations to the President. There is no explicit statement
that the NSC is to have any operational authority.

Section 402(b) does provide, however, that the NSC shall perform
"such other functions as the President may direct...” and Section 403(d)
provides that the CIA shall perform its services, functions and duties
"under the direction of the National Security Council...” '

It is presently being considered whether the NSC should be an
advisory or operational body. If it is concluded that the NSC should
only be an advisory body to the President, it may be recommended that
this section be amended by (1) eliminating the reference to "such other
functions...," or {2) specifying that these other functions shall not
include authorizing or directing operations or activities not undertaken
primarily or solely for the purpose of gathering foreign intelligence.
If it is concluded that the NSC should remain involved in covert
action operations but that the final responsibility wust rest on the
President, it may be recommendad that this section be amendeda to provide
that thz NSC shall direct no operational activity without the expiicit,
personal and written approval of the President. Such a provision
might duplicate the requirement for presidential approval imposed by
the Foreign Assistance Act Amendments of 1974, but it would specify
that the NSC is to hav2 no operational authority independent of the
President.
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3. Sections 403(a) and 403(b): The Director and Deputy Director
of Central Intelligence ’

Section 403(a) provides that either the Director or Deg
Director, but not both, may be nominated from among "ocompH 55
officers of the armed forces, whether in an active or rgj#

Saction 403(b) contains various provisions concerning tHe status of
a commissioned officer occupying either position.

Traditionally, either the DCI or his Deputy has been a comgissioned
officer. It may be concluded that this is undesirable because ,
military official. whatever his intentions, must inevitabl e influenced
by his years of experience in the armed forces. It ma recoinmended ,
therefore, that the separation of the CIA from the military be enforced
by repsaling Section 403(b) and amending Section 403{a) to require
that both the DCI and his Deputy be civilians. :

4. Section 403(c¢): DCI authority to fire CIA employees

Section 403(c) provides that, notwithstanding any other pr vi-
sion of law, _ :

his

The Director of Central Intelligence may,
discretion, terminate the employment of any offid
employee of the Agency whenever he shall deem sé€h termina-
tion necessary or advisable in the interests of the

United States....

1t may be concluded that this authority is too broad and that
CIA employees should enjoy the rights of other government employees
to the fullest extent possible.

If so, it may be recommended that this section be anm
to provide that (1) the DCI's discretionary authority is JAfnited to
cases in which employees are fired for security reagongs {2) in such
cases, the employee shall have the right to appeal the President
for reconsideration and reinstatement; and (3) befofe acting on such
an appeal, the President shall have the advice and recommendation of
the Attorney General.

5. Section 403(d): The intelligence funct}dﬁé of the CIA

Section 403(d) provides that thg C}A shall undertake various
functions velated to intelligence. ’roppfals have been made to specify
that the CIA shall only undertake programs related to foreign intelli-
gence,
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The DCI, Mr. Colby, supported such an amendment in testimony
before the House Armed Services Committee on 22 July 1974:

I fully support this ¢ ane. While I believe the
word "intelligence" alone in M@ original Act was generally
understood to refer on}y toreign intelligence, 1 concur
that this Timitation g e Agency's role to foreign
intelligence should b&made crystal clear to its own
employees and to the-public. I hope that this amendment
will reassure any of our fellow citizens as to the Agency's
true and only purpose.

6. Section 403(d): NSC direction of the CIA

Section 403(d) provides that the CIA shall perform specified
functions "under the direction of the National Security Council."

On the basis of its hearings and investigation, it may be
decided that the relationships among the President, the NSC, and the :
CIA should be clarified by amending this section to provide that the 697/
CIA's activities shall be undertaken at the direction of the Presi-
dent, upon the recommendation of or after consultation with the Nauwonal
Security Council.

7. Section 403(d)(3): Intelligence collection by the CIA -
Section 403{d)(3) provides that the CIA shall “correlate and////

evaluate intelligence relating to the national security and provide o
for the appropriate dissemination of such intelligence within the v/////f

Government...”

There is no explicit provision in this section or e1qewhere
in law which authorizes the CIA to collect intelligence.

Whatever the origina1 intention or expectation, however, the
CIA has been involved in intelligence gathering since its creation.
This fact may be acknowledged by amending this section to prov1d9 L
that the CIA shall "collect” as well as "correlate and evaluate"”
intelligence.

" 8. Section 403{d)(3): Domestic activities of the CIA

Section 403(dY{(3) provides that the CIA "shall have no
police, subpena, Taw-enforcement powers, or internal-securitly
functlons
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On the basis of the Rockefeller Commission report and the
Congressional investigations, it may be concluded that this section
requires clarification. It may be recommended, therefore, that the ik
section be amended to provide that the CIA shall engage in no activi-
ties within the United States except:

1. to conduct personnel investigations and protect
the security of its facilities;

2. to provide foreign intelligence information S
+o other federal departments and agencies only upon the
written, public request of the Attorney General or the
Secretary of the Treasury, and ,

: 3. to solicit information voluntarily from
United States citizens and residents.

My. Colby has indicated support for such an amendment.
It may also be recommended that:

A
1. the above limitations are not meant to imped?/i(/1,>
the lawful activities of the CIA at its headquarters and 't
other offices within the United States, u//!

2. any domestic activities undertaken pursuant
to (1)-(3) above shall be subject to the Taws of the United
States, and :

3. the CIA shall submit an annual report to the
Congress describing and providing the statutory basis for
all domestic activities undertaken pursuant to (1)-(3)
above. -

9. Section 403(d){3): Protection of intelligence sources
and_methods -

Section 403(d)(3) provides that the DCI "shall be responsible
for protecting intelligence sources and methods from unauthorized
disclosure.” '

‘ The CIA has argued that this provision imposes an important
responsibility upon the DCI without giving him the necessary authority.
In his 1974 testimony before the House Armed Services Committece
Mr. Colby stated:
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Under existing law, the Director is responsible
for developing such internal administrative controls as
are possible and appropriate to protect against unauthorized
disclosures, but if such a disclosure is identified, his
only recourse beyond internal disciplinary action, including
termination of an employee, would be to report the matter
to appropriate authorities for examination of possible
tegal action....

_..1 am of the personal opinion that additional

legislation is required on this subject to improve our

ability to protect intelligence sources and methods against

unauthorized disclosure...the specifics of my recammendations

cn this subject are still under active consideration within

the Executive Branch, so that an appropriate Executive

Branch recommendation can be made to the Congress.

For these reasons, it may be reccmmended that some new authority

must be providad to enable the DCI to meet his responsibility under
this section.

On the other hand, it may be recommended that no additional
authority be provided to the DCI, or even that this provision be
repealed. It is unclear what kinds of information are encompassed
by "intelligence sources and methods" and whether the DCI's authority
is limited to information in the custody of CIA or to information
held throughout the intelligence commmunity. Instead of attempting
to clarify the provision, it may be recommended that it be eliminated
as a possibly contentious issue which is unnecessary for the protection
of intelligence information.

10. Section 403(d)(4): "Additional services of common concern”

Section 403(d)(4) provides that tﬁé CIA shall perform

for the benefit of the ex?@ting intelligence
agencies, such additional services O0f common concern as
the National Security Council detefmines can be more
efficiently accomplished centrall

It may be determined that the provisions of Section 403(d) (4)
are unnecessary and that this sectipn be repealed.
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11.  Section 403(d)(5): "Such other functions and duties"

Section 403(d)(5) provides that the CIA shall perform

such other functions and duties related to
intelligence affecting the national security as the
National Security Council may from time to time
direct. >

It is this provision which the CIA has cited as its gtatutory
authcrity for conducting covert action cperations.

If the HSC and SSC believe that the CIA should not engage in
any covert action programs, they gay recommend that this section be
amended to provide that no activities undertaken pursuant to this
section shall ba for the purpose jof influencing, determining, or
otherwise affecting the policies; officials, programs, organizations,
or actions of any foreign governgment or entity. , ,

1f the HSC and SSC conglude that covert actions should not
be pronibited by law but that Zhey should be considered and approved
more systematically than at pyesent, they may recommend that this
section be amended to providef/that any such functions and duties are
to be undertaken only upon the specific, written direction of the
President, upon the recommendation of or after consultation with the
National Security Council. | :

The HSC and SSC may/also recommend that any activities under-
taken by the CIA under the puthority of this section shall be reported
to the Congress under the same reporting requirements established '
by the Foreign Assistance Act Amendments of 1974. Such a provision
might be redundant, but it{could be felt to minimize the possibility
of major CIA activities estaping Congressional notice. Mr. Colby
has expressed his general gupport for such a reporting requirement.

3
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